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Co-operation Between Bench and Bar 


The fact that there can be a serious controversy concerning the relation- 
ship of the bar to the judiciary after one hundred and fifty years of national 
existence illustrates too well the indifference which the profession has shown 
toward its fundamental relations. We refer, of course, to the different views 
expressed by Mr. Charles A. Beardsley and Mr. Amos C. Miller in the columns 
of the American Bar Association Journal; the former arguing that the bar 
is wholly subject, according to fundamental constitutional theory, to the 
legislative will, while the latter points to a different doctrine in Illinois. We 
make a distinction between theory and doctrine. Our own opinion was ex- 
pressed in the October number of this Journal; that the same words have 
been construed differently by various supreme courts, and variant views are 
the more to be expected in ascertaining implied powers. 

But, however one is disposed to think on this question it should be a 
matter of agreement that close harmony is needed between judges and 
practitioners. Even where the bar takes the position that its legislated 
rules may not be abrogated by the supreme court there is the matter of the 
undisputed power and duty of the judiciary to make rules governing the 
operation of the courts, and, to some extent, the rules governing practice 
and procedure. But until recently we have seen little disposition on the 
part of either bar or judiciary to co-operate in respect to the rule-making 
power. That is an obvious reason for the very sparing use made of the rule- 
making power in most jurisdictions. 

In California a few years ago practice rules for the superior court were 
made without sufficient consultation with the bar. Such a storm of protest 
ensued, at the first bar convention, that the court restudied the rules, aided 
by a committee of lawyers, and made amendments which were mutually 
satisfactory. Some years before that, in Colorado, the supreme court exer- 
cised rule-making powers, purported to be conferred by the legislature, and 
found the practitioners so vexed that they forthright made a revision. But 
the more frequent situation is that the high courts, submerged by their essen- 
tial work, forget all about rules revision, and the bar tends to look to the 
legislature for relief that is deemed necessary. 





This has been wholly different for a number of years in Mr. Amos C. 
Miller’s state—Illinois. In that state there has been a wholesome alliance 
of the state bar association and the supreme court in the consideration of 
their joint problems of administering justice. The court has found it easy 
to dine with the officers of the bar association and take part in discussions. 
The result has been salutary. From which we derive the belief that in every 
state bar officers should have regular dates for discussing their problems 
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with the judges. We have too much grind, and too little fraternity, as be- 
tween lawyers and judges. The judges, both high and medium, frequent bar 
meetings and take part in bar work, in most states. The part of the work 
which they alone can do, and concerning which they need bar opinion, is 
being neglected. It is among the voluntary state bar associations that 
the need for a correction of this attitude is most conspicuous. Among the 
integrated bars there is necessarily.a considerable degree of co-operation. 
Both judges and bar officials learn their respective obligations and both 
benefit from carrying responsibilities. 





A great deal could be added to this preachment about the liaison work 
of the judicial council where it exists. It must need associate itself with 
the bar and the bench and endeavor to serve the legislature. Possibly the 
best that we have learned from experience is that the judicial council, how- 
ever wise and however faithful, needs emphatically to be backed up.by bar 
opinion. It may be revealed that the judicial council is most successful 
which is created by the bar association and answerable to the bar association. 
In so far as such a council is successful in its work credit must be given to 
the bar; and the bar may prove far more interested in and responsive to a 
council of its own creation. We have experience in Idaho to prove that such 
a judicial council, in reporting back to the bar, as it must report in all 
cases, has a forum where its plans may be tested. This may not mean 
rapid progress; the practitioners must be shown; they will not act im- 
pulsively, as legislatures and legislative committees often appear to act, 
either favorably or unfavorably. But it is fair to believe that when such 
a council has achieved bar support its work will be assured of acceptance 





by the legislature. 





What About the 


Lawyers practicing in the smaller cities have 
a fairly complete view of the administration of 
justice. Even though they may not prosecute or 
defend criminals they are close enough to this 
side to know generally what is going on. Most 
of them have a general practice taking them at 
times into the usual trial and appellate courts. 

In the largest cities even lawyers, unless they 
feel an interest and devote time to it, can know 
but little as to the administration of justice in 
all its phases. Many are specialists and many 
see but little of any trial work. They will have 
opinions, naturally, even with slight personal ex- 
perience. 

There is one not unimportant tribunal concern- 
ing which very few lawyers have any contacts, 
any interest, or any knowledge. This is the jus- 
tice’s court, the one of first instance and last in- 
stance for a majority of all citizens. It is the 
one concerning which lawyers are least con- 
cerned. Probably there is no other important 
nation in which so little has been done for jus- 
tice at the grass roots as in ours. Our system, 
developed for pioneer conditions, has outlived its 
usefulness, such as it was. Commenting on this 
side of justice, Mr. Robert H. Jackson, a mem- 


People’s Courts? 


ber of the New York State Commission to In- 
vestigate the Administration of Justice, spoke to 
the State Bar Association as follows: 

“At the bottom of the pyramid are the so- 
called ‘inferior courts.’ In rural communities it 
is the justice’s court. There are over 3,600 jus- 
tices of the peace in the state and about 1,500 of 
them hold court. What do they do? Each is a 
law unto himself; he keeps few and imperfect 
records, he makes no comprehensive reports of 
his judicial acts, he gets his information and law 
from sources that are weird or often interested 
—he is the butt of legal jokes—but he is the 
court of original jurisdiction to thousands—and 
his decision is final in a large proportion of cases, 
for appeal is costly. 

“Then the up-state cities have city courts. 
There are fifty-nine of them existing under fifty- 
nine different acts of legislature with no uniform- 
ity of method of judicial selection, nor of quali- 
fication, nor of jurisdiction either of territory or 
of amount, nor of procedure. Some of these 


courts are well manned, some are not, some make 
reports indicating intelligent and prompt dis- 
patch of business, some indicate nothing but in- 
competency. They are responsible to no one.” 

















Responsibilities and Powers of Bench and Bar 


By the HonorABLeE FRANK E. ATwoop 


[The following address by Mr. Justice Atwood, of the Missouri Supreme 
Court, was delivered at a meeting of the Kansas City Bar Association on No- 
vember 17, 1933. It may be considered an introduction to the present central 
problem of the bench and bar of the nation. It deals with subject matter which 
relates to all else of a public nature with which the lawyers and the judges of 


the country are now concerned. 


It is significant that in a state where the bar 


is thoroughly aroused to its responsibilities leadership has appeared in its high 
court, which, as the author relates, has appointed a commission of lawyers to 
study and report upon the respective powers and responsibilities involved in 


the efficient administration of justice. 


The report to be made may go far in 


illuminating a twilight zone which has not been sufficiently considered. Most 
significant, possibly, is the assumption of responsibility by the agents of the 
state thus fortunately coupled in this necessary undertaking.—Eprror. | 


Ordinarily it would be ungracious for a dinner 
guest to drag in a heavy subject for discussion, 
but these are not ordinary times. Today, per- 
haps as never before, our very form of govern- 
ment is on trial in the eyes of millions of our 
citizens as well as before the family of nations. 
When we see the reign of law in other lands 
giving way to the rule of might and the light 
of experience fails along paths we are forced to 
tread, well may the members of our bench and 
bar consider in season and out of season and 
press to solution problems affected with a public 
interest which are primarily our own. 

No apology and little explanation is needed 
for thus conjoining bench and bar. One of the 
most solemn provisions of our state constitution 
is that vesting the judicial power in certain 
courts. In England from time immemorial at- 
torneys have been regarded as “officers of the 
court,” and even members of the class known 
as barristers who, following a custom inaugur- 
ated when certain buildings originally occupied 
by the Knights Templars in London were finally 
taken over by the Crown and occupied by un- 
incorporated legal societies known as Inns of 
Court, are “called to the bar” by the benchers 
of these Inns and made amenable in the first 
instance to their rules and discipline, are still 
subject to visitorial powers of the judges. This 
ancient conception of the relationship between 
lawyers and courts came over to us in the lat- 
ter part of the eighteenth century, and the view 
now generally acquiesced in by the states is 
that members of the bar, being officers of the 
court, are an integral part of the judicial de- 
partment. Hence, it follows that as the ad- 
ministration of justice is the function of the 
judicial department of government responsibility 
therefore rests on both bench and bar. 

Another interesting analogy, traceable in the 
history of the American and English bench and 
bar, is absolute loyalty to the sovereign. In 
England the sovereign is the king. So, from 
earliest times English judges and lawyers have all 
been regarded as the king’s bench and counsel. 


In America there is no sovereign but the people 
and our judges and lawyers are the people’s 
bench and bar. Out of the colonies’ stubborn 
struggle with the king’s judges was born the de- 
termination to establish a judiciary which would 
protect the individual from the oppressions of 
government. They established a judiciary that 
would be the defender of the rights of the in- 
dividual against the encroachment of executive 
and legislative power, and this conception of 
judicial independence is one of America’s dis- 
tinct contributions to the republican form of gov- 
ernment. As stated in an editorial column of 
the Chicago Tribune a few months ago: 

“The profound wisdom and foresight of the 
statesmen who wrote our fundamental law was 
in no other respect so clearly manifested as in 
their conception of this function of the judi- 
cial office in a republican government. If this, 
the highest and most momentous duty of the 
American judge, ever becomes obscured or 
overborne by the ambitions of government or 
the menace of popular impulse the American 
system of ordered liberty will come quickly to 
its end. Americanism, with its faith in the 
free man, in human progress through his con- 
science, his intelligence, and his good will, will 
not survive the loss of an independent ju- 
diciary, not the king’s men, nor the govern- 
ment’s men, but the servants and guardians of 
the liberties of the people.” 


The Larger Responsibilities 


Members of our bench and bar are officially 
burdened not only with the responsibility of 
right presentation and determination of litigated 
cases and the rendition of decisions which will 
be reasonably safe and certain guides to future 
conduct as to matters involved. They are bound 
at all times honestly, earnestly and ably to aid 
the administration of prompt, inexpensive, effi- 
cient justice. They are also unofficially charged 
with the duty of public leadership, particularly 
in formulating, expressing and expounding the 
well considered popular will, for which part 
their training particularly fits them. Of this 
latter responsibility a former president of the 
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American Bar Association, Mr. Henry Upson 
Sims, has said: 

“The judicial process and the statutory pro- 
cess must go hand in hand, both under the 
cooperating influence of the organized bar; 
both processes revealing the conscious direc- 
tion of intelligent study, rather than the mere 
urge of the social impulse. It is not the social 
impulse but the social need, which must be 
put into law, and that certainly must be ascer- 
tainable consciously better than unconsciously, 
with the cooperation of the bar.” 

Possibly this insistent demand for an inde- 
pendent judiciary accounts for the retention in 
many states of the system of popular selection 
of judges, though it is conceivable that in prac- 
tice the method pursued may frequently defeat 
its own high purpose. No doubt this rugged 
faith in the integrity and democracy of bench 
and bar has done much to encourage our gen- 
eral disregard of robes and other extrinsic marks 
of officialdom considered by some as necessary 
to preserve proper dignity and respect in the 
court room. Wherever this early concept of the 
administration of justice has become so faded 
as to require such external trappings for its 
restoration they may well be invoked, but hap- 
pily in some jurisdictions the bright vision is 
still undimmed and needs no such reminders. 

But seriously returning to the subject, these 
responsibilities are justly ours. We are com- 
missioned by the state to render a service be- 
cause of qualifications we are deemed to pos- 
sess. The authority to practice law and to ex- 
ercise judicial functions is not a right that may 
be demanded by all or a privilege to be arbi- 
trarily conferred. The profession of law is not 
primarily a means of livlihood. One who enters 
it should do so with the clear understanding that 
earning a living is merely incidental to activi- 
ties and public service of the first importance to 
our political and economic order. In his memor- 
able address before the Conference of Bar As- 
sociation Delegates more than a decade ago Mr. 
Elihu Root impressively said: “The standard 
of public service is the standard of the bar, if 
the bar is to live.” 

Having thus briefly indicated something of the 
nature and scope of our responsibilities to the 
public, it may be well to suggest some problems 
that stand in the way. 

There is today an increasing congestion of 
the bar which threatens its moral collapse. It 
is fine to say that making a living is merely in- 
cidental to a lawyer’s primary duty to render 
public service, but under highly competitive 
conditions that make realization of that inci- 
dent improbable if not impossible to all, for 
many the primary duty is either never in or is 
soon out of the picture. Deviation from right 
standards is inevitable, frequently resulting in 
a disgraceful and menacing liaison between mem- 
bers of the bar and leaders of highly organ‘zed 
crime. Contributing causes of this economic 
demoralization have been lay encroachment upon 
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what has heretofore been regarded as exclusively 
the lawyer’s field of activity; the development 
of a social philosophy creating liability without 
fault determinable by boards and commissions 
without the aid of lawyers; and the settlement 
of controversies by arbitration without resort 
either to bench or bar. Such causes may be 
minimized or removed by cutting down the ex- 
pense, uncertainty and delay incident to court 
action which has undoubtedly provoked some of 
them, and by a better understanding of the scope 
of service that should be entrusted exclusively 
to lawyers—not primarily that they should enjoy 
the benefits of a monopoly but to the end that 
the public should be assured of prompt, inex- 
pensive, efficient justice. 


The Evil of Too Many Practitioners 


However, apart from these considerations the 
fact remains that there are too many lawyers, 
perhaps not of the right kind, but too many. 
The same old cry of overproduction, you say, 
Perhaps, but can it go unheeded without courting 
social disaster? ‘Take a look at some figures. I 
quote from an article appearing in the Bar Ex- 
aminer of August, 1933, entitled Trends in Legal 
Education and Bar Admission Requirements, by 
Dean Clark and Professor Douglas of the Yale 
Law School, who were the joint authors of the 
chapter on Law and Legal Institutions in the 
work entitled Recent Social Trends in the United 
States: 

“The United States census figures on lawyers 
indicate a very rapid increase in the propor- 
tionate number of lawyers to the total popula- 
tion from 1870 to 1900, so that by the latter 
date there were 151 lawyers to each 100,000 of 
the population or one lawyer for each 664 per- 
sons. After 1900 the increase was less than 
the increase in population, so that by 1920 there 
was one lawyer (excluding notaries, abstractors 
and justices of the peace) for each 862 of pop- 
ulation or 116 lawyers for each 100,000 of pop- 
ulation and a total of 122,519 lawyers in the 
country. During the ten years from 1920 to 
1930, while the population increased 16 percent, 
the number of lawyers increased 31 percent to 
reach the total of 160,605 lawyers in the coun- 
try, or 131 for each 100,000 of population and 
one lawyer for each 764 persons. This rate of 
increase was much greater than that of doc- 
tors (6 percent) or clergymen (17 percent), and 
the number of lawyers now exceeds that of 
doctors (153,803) or clergymen (148,848).” 

The following, quoted from an editorial ap- 
pearing in The Saturday Evening Post under 
date of July 19, 1933, is apropos: 

“The fact that we have far more lawyers in 
proportion to population than Canada, Great 
Britain, France and Germany, does not necessarily 
have much meaning. But the fact that 9,500 new 
lawyers are admitted each year when only half 
that number are needed to maintain the 1930 
census ratio of 131 lawyers to each 100,000 of 
population is more significant. There were enough 


lawyers in 1930—and everyone admits that there 
were—yet the country takes on every year just 
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twice as many as withdraw from the profession or 
who die. Moreover, the number of applicants who 
actually take the bar examination every year is 
about 20,000, or twice the number admitted. Many 
of those refused are ultimately admitted by means 
of cramming and taking subsequent examinations. 

“Now, if all the applicants or all those who 
finally secure a license were sufficiently qualified 
and of high moral character, the situation would 
not be serious from the point of view of the pub- 
lic, whether it was from the viewpoint of the 
lawyer or not. But, as the committee on legal edu- 
cation and admissions to the bar, of the American 
Bar Association, says, ‘Unfortunately, such is not 
the case, and with increased competition comes 
increased strain on the moral and ethical stand- 
ards of the bar.’ In fact, Dean Pound, of the 
Harvard Law School, declares that one of the se- 
rious economic wastes in this country comes from 
ill-trained lawyers and those lacking professional 
spirit, who crowd the lower ranks of the bar and 
consume the time and energy of the courts.” 

It is not likely that anyone decides to enter 
the profession of law without first consulting 
someone who is presumed to have knowledge 
of that calling, and it is inconceivable that an 
honest person, being fully advised that this pro- 
fession is not primarily a way to make a living 
or to accumulate great wealth, would deliber- 
ately seek to enter without setting his face like a 
flint to abide by its high standards of good con- 
science and common honesty. Bar examiners 
can do much to weed out the unfit but the ap- 
plicant’s antecedent advisers can and should do 
more by way of correcting or diverting unworthy 
ambition. Quoting again from Mr. Root’s ad- 
dress (“The Lawyer’s Duty to the Public, by 
Will Shafroth, Mo. Bar Journal, March, 1933): 

“I do not want anybody to come to the Bar 
which I honor and revere, chartered by our gov- 
ernment to aid in the administration of justice, 
who has not any conception of the moral qualities 
that underlie our free American institutions— 
and they are coming, today, by the hundreds.” 


Problem of Selecting Judges 


Another problem that has been with us since 
the creation of the judiciary, and now more than 
ever being pressed for solution, is the manner of 
selection and tenure of judges. In this day of 
rapid intercommunication our people are in- 
clined to exercise the ballot under the stress of 
emotional propaganda. They are prone to con- 
ceive an idea over night and insist that it be 
served hot off the griddle for breakfast. There 
is an increasing tendency on the part of term 
judges, dependent upon popular suffrage for their 
return to office, to shape their official conduct 
with this situation in mind. It seems that on 
sober reflection all straight thinking persons 
would agree that this attitude is not conducive 
to the rendition of the kind of service they have 
a right to expect. I have read no argument more 
eloquent or persuasive for the appointment of 
judges during good behavior than that made by 
Rufus Choate in the Massachusetts Constitu- 
tional Convention in 1853. It bore good fruit in 
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that jurisdiction but in most commonwealths 
the question is still one of perennial debate. 

So important are these suggested problems of 
legal education and admissions to the bar, un- 
authorized practice of law, and the selection of 
judges, that they constitute three of the four 
subjects selected by the Executive Committee of 
the American Bar Association for special study 
and consideration during the coming year in a 
common effort to solve the most troublesome 
problems of the profession. Just a few days ago 
the supreme court of this state, at the request 
of the executive committee of the Missouri Bar 
Association, appointed a commission of eleven 
representative lawyers to make a thorough in- 
vestigation and study of the subject of regula- 
tion of the practice of law, particularly with a 
view of ascertaining its most practical and ef- 
fective scope and administration in this state, 
and make report thereof to the court. No public 
funds are available for such work and this study 
and report will mean a substantial personal con- 
tribution of time and expense on the part of 
each member, but true to the traditions of bench 
and bar each has cheerfully accepted this ap- 
pointment to render a public service that mere 
money could not buy. Of those requested to 
serve not one has refused, and within a few 
months we hope to have the benefit of their com- 
prehensive survey of pertinent facts, apparent 
causes and probable cures of vexing conditions 
essentially connected with regulation of the prac- 
tice of law. 

It cannot be that the state is without power 
to remedy such conditions. In the exercise of 
the police power the people may legislate broadly 
to protect themselves from harm, and one would 
be bold indeed who would undertake to define 
the scope of that power. We of the bench and 
bar dare not invite the possible consequences 
of failure to set our own house in order. What 
of our powers to this end? 


The Pattern of Our Basic Law 


However lightly some may regard the con- 
stitutional separation and distribution of gov- 
ernmental powers, it is still the pattern of our 
fundamental law. Whenever a better form of 
government for our people is devised we will 
doubtless adopt it, but until such is lawfully 
done it is neither honest nor safe to scramble or 
destroy the pattern. As former Secretary of 
War, Newton D. Baker, said in a recent address 
on The Lawyer’s Function in Modern Society 
(Am. Bar Ass’n Journal, May, 1933): “There 
never can be and ought never to be any modifica- 
tion or change in theory or practice in the insti- 
tutions of the United States which would remove 
the final political control from the hands of the 
people themselves.” During approximately the 
first half of our national history it was a gen- 
erally accepted principle that the judicial branch 
of government carried full responsibility for the 
administration of justice. Thereafter the legis- 
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lative branch encroached upon this field, but not 
without provocation. The bar at that time was 
an unorganized body much concerned with public 
and political matters not in its proper sphere, 
and the judges were but parts of a loosely or- 
ganized department of government. The bench 
and bar were not so constituted as to be re- 
sponsive to needed reforms, and the legislatures 
acted because there was no other organ for the 
expression of the popular will. Much good was 
accomplished in this way, but many hindrances 
to the administration of justice also crept in 
which courts sometimes with somnolent indif- 
ference treated as binding upon the judiciary. 

Through a more unified bench and bar the 
judiciary, affording a far better environment for 
such reforms, is now more responsive to so- 
cial needs, and there is a widespread demand for 
legislative enactments “conferring” upon courts 
certain judicial powers deemed to have been 
usurped by the legislative branch of government. 
In this year’s report of the Conference of Bar 
Association Delegates the following significant 
paragraphs occur: 

“Space will not permit a detailed account of the 
activities in every state, but the foregoing in- 
formation will illustrate the marked trend of pro- 
fessional thinking in different parts of the country 
in the direction of a closer and more effective 
study of administrative functions and responsi- 
bilities of members of the profession on both sides 
of the bench in performing that part of the work 
of government which naturally falls to the ju- 
diciary under our system. 

“The powers involved are sometimes referred 
to as ‘inherent’ powers of the courts and we have 
heard the word ‘inherent’ objected to by some 
lawyers in conversation. We think the concep- 
tion of the powers, or more exactly the duties, of 
courts in this connection may be more clearly 
understood if, instead of using the word ‘inherent’ 
we consider the powers involved as merely in- 
cidental to the duties as a matter of common 
sense administration of the judicial business of the 
state, and that the reasonable regulation of how the 
business of courts is to be done is as natural a part 
of the judicial function, with the co-operation of 
the bar, as the actual decision of cases. 

“In these days when every variety of bureau or 
department is being created in this country with 
almost unlimited power of regulation, it would be 
strange if a closer study of the nature of the great 
judicial department in our system of government 
did not result in recognition of regulatory powers 
adequate to the proper performance of the great 
duties imposed upon it—duties which the American 
people expect the courts and not the legislatures to 
perform.” 

Judicial Powers Net Lost 


I do not understand the thought, apparently 
entertained in some quarters, that a constitu- 
tional court of competent jurisdiction would omit 
or stay performance of any of its judicial func- 
tions because of prior legislative encroachment 
or until the passage of a legislative act “con- 
ferring” any judicial power that it possessed. By 
the mere encroachment of one or the neglect of 
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another neither branch of government can either 
gain or lose power in contravention of the con- 
stitutional separation of powers. Assuming the 
existence of such a constitutional provision, 
powers belonging to one branch cannot be legis- 
latively conferred upon another or lost by non- 
user. The solution lies in a proper determina- 
tion of the limits of legislative and judicial 
power. I am loath to leave this phase of our 
subject without quoting literally this much of an 
editorial in the JOURNAL OF THE AMERICAN JUDI- 
CATURE Society, October, 1933, from which I 
have already borrowed much of the thought 
and phraseology: 

“After all, does it not appear that the people are 
justified in looking to the bench and bar to work 
themselves out of the twentieth century muddle? 
And are judges and lawyers justified in passing 
the buck to the people with the statement that it 
is their interest to get better performance and 
they should acquaint themselves with all elements 
in the situation and bestir themselves? A_ bar 
which has mastered its own problems will be able 
to perform its public duty to both bench and public. 


‘It will find lay support in legislature when it pos- 


sesses lay confidence.” 

A proper exercise of the power to admit and 
disbar attorneys is a matter of vital interest to 
the public. If any one challenges the historical 
basis for the view that this is a judicial power 
let him study the opinion of Chief Justice Car- 
dozo in People ex rel. Karlin v. Culkin, 248 N. 
Y. 465, delivered in 1928. In upholding the 
power of the appellate division of the supreme 
court to direct general inquiry into the conduct 
of members of the bar, it demonstrates that 
from earliest times English attorneys were 
deemed officers of the court, and subject to its 
orders. While barristers were not in the strict 
sense officers of the court where they were privi- 
leged to speak, yet they were called to the bar 
upon the nomination of the inns of court, whose 
members exercised that power as the delegates 
of the judges. If a barrister was suspected of 
misconduct, the benchers of his inn might inquire 
of his misbehavior, and in case the benchers 
failed in the performance of their duties a super- 
visory power was ever in reserve. The judges 
were not diffident or chary in announcing their 
pleasure or displeasure, as the records of their 
orders in the exercise of their control over the 
members of the inns disclose. It appears that 
the conduct of the barristers was regulated with 
minute particularity, even in matters so _per- 
sonal as the growth of their beards and the cut 
of their dress. We would look upon this as 
going much too far but apparently the judges 
made the lawyers like it. 


“Where There’s a Will There’s a Way” 


Realizing that the serious problems of bench 
and bar can be met and solved only by a united 
front, much effort is now being put forth in many 
states to secure an all inclusive integration of 
the bar. In union there is strength, and much 


could be said with respect to the methods pro- 
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posed to achieve that laudable end. Some insist 
that it should be done by legislative act and 
others by court order. Perhaps all the good pur- 
poses in mind could not be accomplished by 
either alone. These in the light of the consti- 
tutional provisions of each particular state would 
be determinative of that question. It should be 
remembered that the disciplinary powers of 
courts and their willingness to exercise them will 
be ineffective without diligent cooperation of the 
bar in barring the misdeeds of their unworthy 
members, and it is manifestly just that the ef- 
fort and expense incident thereto, as well as to 
other means of promoting the interest of the 
entire bar, should be borne by all benefited. A 
full coordination of the several departments of 
government is best calculated to promote the 
public welfare, and it must always be presumed 
that well considered proposals addressed to any 
department will be given full and fair considera- 
tion, and, if deemed proper, made effective to 
the full extent of the powers vested in such de- 
partment. There will always be unfriendly 
critics actuated by one motive or another. I 
know from early experience on the farm that 


105 


one of the common ways of avoiding work is 
to stand back and criticize the machinery. My 
boyhood education in baseball was very limited.’ 
We never heard of a world series but we knew 
and implicitly believed in McGuffey’s series, 
and somewhere in that famous collection of the 
world’s best literature we read that where there 
is a will there is a way. 

In conclusion, may I tender my deep appre- 
ciation of your courtesy and hospitality, and 
express the hope that we may think and work 
together on these things. The matters thus 
brought to your attention are neither new nor 
beyond the possibility of solution. I have sim- 
ply tried to present them without dogmatism 
from the viewpoint of one drawn for a season 
from the midst of your own activities. It may 
be that we of the cloistered life are not in all 
respects eye to eye with you who are engaged 
in the strain and battle of active practice, but 
from the standpoint of promoting the public 
good we must get together on high ground and 
see alike in the achievement of that end. If 
we show ourselves worthy and capable there will 
be no lack of lay support. 


A Third Route to Bar Integration 


Plan Evolved by Committee of Washington State Bar Provides for Act of 
Legislature Permitting Supreme Court to Make Rules 


The argument concerning the power of a 
state supreme court, often referred to as in- 
herent, but better called implied, to supervise the 
organization and operation of the bar, is likely 
to create the impression that there are but two 
ways to effect the inclusive organization of the 
profession. Until recently we thought of one 
way only, and that by legislation. The proposal 
that the bar be regimented under supreme court 
rules has aroused a needed discussion as to the 
constitutional status of the bar. Something 
will doubtless develop from the study to be 
made by a commission recently appointed by the 
Missouri supreme court, though it may meet 
with denial that the conclusions reached are ap- 
plicable to all states. Mr. Justice Atwood, of 
that court, has very interestingly spoken of the 
beginning of the study in his address published in 
this issue. 

But we should not overlook a third way, which 
invokes. both of those mentioned. It originated 
in Washington a year ago and was reported in 
the December, 1932, number of this Journal. It 
consists of an act of legislature which declares 
that the supreme court shall have power to adopt 
rules which effect the organization and gov- 
ernment of the bar, define the practice of law, 
establish rules of conduct and determine the 
qualifications for admission. 

If, under such an act, it is presumed that the 
ultimate power resides in the legislature, as Mr. 


Charles A. Beardsley maintains, there will be an 
instance of delegated rule-making power which 
would doubtless be held constitutional as such. 
On the other hand, if the court holds that the 
legislature lacks authority, as would be held in 
Illinois, and possibly other states where excellent 
analogy exists, the courts would doubtless ac- 
cept the act as valid on the same reasoning ob- 
served in several decisions concerning qualifica- 
tions for admission. It would be easy to do so 
for the act as drafted in Washington left action 
by the supreme court wholly optional. There is 
the instance in Michigan, where the high court 
was given the broadest rule-making powers in 
the constitution, but when it had long delayed 
needed changes in rules, the legislature by act 
directed it to make a revision, and the revision 
was made and adopted with the effect of abro- 
gating certain rules previously made by the 
legislature. 

The Washington draft act was not presented 
to the legislature, being superseded by a short 
act which effected complete organization, but re- 
quired approval by the court of the rules to be 
made concerning admission and discipline. This 
was published in the February, 1933, number of 
this Journal. As a matter of convenience the 
draft act above referred to, is again printed 
below, with alterations (in brackets) which were 
suggested by Mr. Clarence N. Goodwin. 

(Continued on page 124) 











Notable Work Done by Florida Lawyers 


State Bar Association Renders Public Service in Drafting Equity Rules 
and Probate Law—Its Work Deserves Support of Entire Profession 


The Florida State Bar Association makes a 
very considerable use of its Conference of Local 
Bar Association Delegates. The Conference 
meets not only at the time of the annual con- 
vention, but also is called for a mid-year ses- 
sion to discuss bar matters with the officers of 
the state association. The latest of these spe- 
cial conventions was held near Jacksonville early 
in November and brought together sixty-five del- 
egates, representing local associations in all the 
more populous counties. Some of the larger as- 
sociations sent the full quota of five delegates. 

This meeting was called to consider various 
important matters constituting the present agenda 
of the state association and further to discusss 
means for enlarging membership and increasing 
influence. The Judicature Society’s Secretary 
was present and presented a statement concern- 
ing the advantages of inclusive and compulsory 
membership. He learned many things concern- 
ing the Florida State Bar Association which are 
of the most encouraging tenor. It is doubtful, 
in fact, if there is any other voluntary state bar 
association which has done as much important 
public work in the last few years. 

The beginning was a revision of the equity 
rules. An organization was created for this pur- 
pose and the work was done, following largely 
the pattern set by the federal equity rules, while 
the profession at large was kept informed, so 
that when it came to enactment there was no 
serious struggle in legislature. Encouraged by 
this success the Bar Association set itself to the 
job, probably much more difficult, of revamping 
the probate law. A strong drafting committee 
was created and held a great many meetings. 
The product was an act of hundreds of sections 
and the work of drafting and of informing the 
profession was so well done that passage in leg- 
islature was secured with only one or two minor 
amendments. 

These two difficult and highly technical jobs 
were done with local talent. A mode of securing 
a vast deal of expert research and drafting was 
developed. Considerable money was expended. 
The completion of each did much to raise the 
morale of the association. 

The completed laws obviously conferred a 
strong sense of a public duty well performed and 
raised the standing of the profession in the minds 
of public and legislators. 

Not content with these triumphs the Associa- 
tion decided to draft a revised judiciary article. 
A committee is now gathering materials and so- 
liciting opinions concerning the very serious 


questions involved. Perhaps the biggest of all 
is whether the judiciary should be treated as con- 
stituting a single court, but with permanent di- 
visions. The alternative of creating only a su- 
preme court and leaving other divisions of judi- 
cial power for legislative action, as is done by 
the federal constitution and also that of Oregon, 
is raised. Then comes the question of enlarg- 
ing the supreme court or of establishing an in- 
termediate appellate tribunal. The matter of ju- 
dicial selection and tenure looms large. 

In Florida, according to the constitution, the 
supreme court judges are elected and the su- 
perior court judges are appointed for terms. The 
latter provision, however, was ingeniously nega- 
tived by politicians, who invited candidates for 
superior court judgeships to submit their names 
for inclusion on the regular ballot “so that the 
people could advise the governor as to their pref- 
erences.” The result naturally was that the peo- 
ple’s choice became the governor’s choice, and 
such merit as there might be in executive ap- 
pointment vanished. To all intents the present 
system is one of popular election. 

The important work done and planned by the 
Florida State Bar Association has been much 
aided by a co-ordination of the Association with 
local bars throughout the state, which naturally 
have a much larger membership than the State 
Association. The latter is beginning to feel the 
effect of the depression but its officers are by 
no means dismayed. Dues have been $7.50 the 
year, doubtless higher than any other state bar 
in the country except California, which has the 
same dues. Out of about 2,100 lawyers in the 
state the Association, until recently, collected 
dues from 1,300 members. Its income permitted 
of the extensive constructive work undertaken 
and also the publishing of a very ambitious 
monthly Journal, which was extremely useful in 
carrying the drafts of legislation for the infor- 
mation of the membership and to enable them to 
participate. 

A discussion of finances at the November con- 
vention showed very clearly that whatever might 
come of hardships the Journal would be main- 
tained. 

The Florida bar appears to be about ready 
to plan for inclusive and compulsory member- 
ship. It has gone as far as voluntary member- 
ship can carry it toward the goal of integration. 
It deserves and needs the support of every law- 
yer in the state. The local associations in all 
but the least populated counties are flourishing. 
It is apparent that many Florida lawyers appre- 
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ciate the need for local associations more than 
for statewide organization. It may be the social 
features; but at any rate the bar’s natural and 
necessary unit is that of the state. The history 
of bar integration by statute shows plainly that 
local associations still have much to do and their 
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strength is actually augmented under an inclu- 
sive statute. 

As was said by several delegates at the recent 
meeting, the cost of maintaining a strong and 
efficient state organization, when spread equitably 
on all beneficiaries, is too small to quibble about. 


Courts Not Free From Competition 


The ascertainment of facts and the application 
of rules of law to facts is essentially the busi- 
ness of the courts. Courts should be able to 
perform their essential functions better in all 
respects than any other agencies of government. 

Until the coming of workmen’s compensation 
acts the courts had a monopoly of this work. 
The lack of competition, with other causes, had 
resulted in a situation that was deemed unendur- 
able. It was believed that the courts could not 
extricate themselves from the fetters which they 
had forged. Lawyers and judges did not see 
any way to free justice from its entanglements, 
or were unable to act with a common purpose. 

In the two decades and more which have 
elapsed since the experiment of bestowing judi- 
cial powers upon free administrative agencies was 
begun some progress has been made toward 
achieving effective judicial powers and procedure, 
but much remains to be done. 

We know now how justice is administered by 
so-called administrative agencies, which could as 
well be known as free courts. In one state the 
courts have retained their historic monopoly. In 
Wyoming the courts still apply the law to the 
facts in cases arising in employment. Comment- 
ing upon the work of the statutory tribunals 
called commissions (A. B. A. Journal, Mar., 
1933) Mr. Harold M. Stephens presents numer- 
ous quotable views.* He says: 

“The sharp clash of the court contest has a 
truth testing value which in most cases should 
be preserved. But the method of courts might 
well be supplemented by the use, upon the now 
rather well tested example of administrative trib- 
unals, of expert investigators acting for the court 
—engineers, scientists, physicians, economic and 
social investigators, as needed—in addition to, not 
in substitute for, similar experts acting for the 
parties. The parties should not be denied the 
opportunity to present their own cases in their 
own way. But the court might well make its 
own investigation also, and in its own way. The 
results of the judicial investigation should be made 
known to the parties. The court’s experts should 
be submitted to the cross-examination of the 
parties; but they should act at the instance of 
and for the court.’ : 

Much of this work is done in the juvenile 
courts of the larger cities. The Wayne County 
circuit court, sitting in Detroit, evolved a piece 
of machinery known as “The Friend of the 
Court,” which for a number of years has served 





*Mr. Stephens is a member of the integrated State 
Bars of Utah and California. 


efficiently to save the court’s time, and the time 
of partisan counsel, in the field of divorce, and 
especially alimony. The work of this bureau 
is so well performed that its reports are ordi- 


narily accepted and acted upon without argu- 
ment. 


Along the same line Mr. Stephens says: 

“Why should not judge and jury in cases in- 
volving multitudinous scientific exhibits, or scien- 
tific questions, have the benefit of the assistance 
of those competent to organize such data and ana- 
lyze such questions? Why should not courts have 
adequate fact finding facilities for all types of 
cases. Boards of directors do. Administrative 
tribunals do. The parties, and, in a large sense, 
the public, have an interest in the decision of cases 
on whole truths, not on partial understanding. 
The machinery and expert staffs developed by 
the Interstate Commerce Commission, state public 
service commissions, and workmen’s compensa- 
tion boards have values for fact finding which may 
profitably be studied in reference to judicial re- 
organization. . . . 

“In commission hearings there seems to be less 
of the ‘sporting theory of justice.’ Counsel seem 
to look upon the hearings, less than in courts, 
as a game or a battle of wits with victory to 
crown the clever not the just, unless the just be 
also the clever. There seems to be less acrimony, 
less resort to unfair tactics, of fighting fire with 
fire, of regarding witnesses and evidence as pawns 
belonging to the sides, to be concealed, disclosed, 
moved at will. There seems to be less appeal to 
dramatics and to sympathy and prejudice. These 
practices in courts impair their efficiency inter- 
nally, and their standing in the public view. Such 
improvement as is to be noted in commissions 
in these respects can well be emulated by the 
courts.” . 

The use of the word “acrimony” is provocative 
of thought. In most instances acrimony is as- 
sumed by counsel to gratify a client. The trial 
lawyer lowers his standard of decent conduct to 
suit his client’s desires. This is due to the fact 
that lawyers, though officers of the court and 
enjoying a monopoly in their field, are neverthe- 
less competing for a living. The solution lies in 
professional organization which will not counte- 
nance practices and manners which lower the 
morale of the profession and bring it into dis- 
repute. Most trial lawyers would observe a code 
of decent courtroom behavior if failure to do so 
brought reprimands from their colleagues. 

“The virtue of the practice and procedure of 
administrative tribunals is not in mechanical meth- 
ods and devices; it is more in the absence of 
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them, in the freedom of the personnel to act 
with expedition and directness and upon the ‘every- 
day instincts of men’ for the treatment of the 
particular case at hand, and through a supple- 
mentary personnel of expert nature. And as the 
advantages of administrative justice are in free- 
dom, there also, when freedom is carried too far, 
are its disadvantages and its abuses. The advan- 
tages of courts are in their restraints, in the re- 
duction of cases to classes, in the impersonal and 
uniform and equal application of rules. So, too, 
the disadvantages of the courts are in the de- 
fects of their virtues, in carrying their restraints 
too far, in over-rigidity, in slavish obedience to 
form and rule, in adhering too strictly to tradi- 
tional methods.” 

The way out, in order that adjudication shall 
possess the merits of practicality as well as ex- 
pertness, lies in the organization of courts with 
centralized responsibility and rule-making powers. 
It lies also in considerable measure in the organ- 
ization of the bar. There appears to be no threat 
against accustomed trial procedure in other Eng- 
lish-speaking nations. We should understand the 
fact that our quasi-judicial tribunals are accept- 
able generally to these they serve. Only lawyers 
understand their essential shortcomings. Lawyers 
should equally understand the valid grounds for 
the very profound dissatisfaction which the 
public expresses concerning court trials. The 
commissions grew out of this dissatisfaction, and 
it may hatch out another brood. 

We see that in the face of competition the 
courts and the bar are moving slowly in the right 
direction. They may not have a generation, or 
even a decade, to acquire needed powers and 
technique. There appears to be a vivid campaign 
ahead for lawyers and judges who are alive to 
modern conditions. They can wholeheartedly 
enter into the fight for preservation of the es- 
sentials of our traditional mode of administering 
justice if they realize that they are fighting, not 
alone for their individual privileges, but for the 
welfare of the state and all its people. There 
need be no bashfulness in the attitude of pro- 
gressive judges and lawyers. And they need not 
hesitate to educate the lay public to the needs 
and the dangers of the hour. 
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Deadwood in New York’s Court Calendars 


In reporting to the New York State Bar Asso- 
ciation, Mr. Robert H. Jackson, a member of the 
legislature’s commission of inquiry into the judi- 
cial system, presented facts concerning delays in 
the courts. More than a year elapses before 
trial in eighty-four percent of all cases in the 
supreme court, and thirty-four percent are more 
than two years old before trial. In the metropo- 
lis the municipal court had 287,678 cases at the 
end of 1929 and two years later there were 
484,481 pending. In the city court a calendar 
delay of three to four years prevails in all but 
one county. The speaker commented upon these 
and similar facts as follows: 

“Courts that withhold their aid such length of 
time in a fast moving age are a disgrace to our 
civilization and should be corrected or abolished. 

“It is doubtful if the work they do does not 
result in more injustice after that length of time 
than it does justice. 

“It is often sought to discount these statistics 
because it is said that the calendars are loaded 
with deadwood. Granted. But would they have 
become deadwood had prompt trial been possible ? 
Our study reveals many cases commenced at con- 
siderable cost, and then abandoned to eventually 
drift off the calendar, and many defenses inter- 
posed only to be abandoned and the case allowed 
to go to inquest. If they had no merit why were 
defendants obliged to go to the expense of meet- 
ing them and if they had merit why were they 
abandoned? Deadwood is to some extent a by- 
product of delay and is itself one of the major 
problems of our system. It is probably more than 
a coincidence that the greatest amount of deadwood 
is found where trial is most delayed. Witnesses 
die, testimony is lost, plaintiffs become weary and 
defendants conceal their property while the case 
awaits trial. What are we to do about?” 

To the final question the speaker’s answer is 
that the most important step is to create a judi- 
cial council with far more than mere advisory 
powers. He would also extend and make more 
practical the procedure for eliminating at an 
early stage all causes which lack merit in claim 
or defense. He would also “unshackle the judge 
. The simplest, cheapest and quickest jus- 
tice would be that administered by a trial bench 
of wide discretion and some finality, at least in 
matters of procedure.” 


The construction of a theoretical paradise is the easiest of 
human efforts. The familiar effort is to establish the perfect, or 
almost perfect, state, and then to fashion human beings to it. 
This is a far lighter undertaking than the necessary and unspec- 
tacular task, taking human nature as it is and is likely to remain, 


of contriving improvements that are workable. 


We cannot afford 


the impatience which demands the impossible and shirks the duty 
lying at our door.—Chief Justice Hughes. 

















Better Ways for Selecting Judges® 


By E. SMyTHE GAMBRELLt 


It is difficult to overestimate the importance 
of the judiciary in the modern state. Human 
relationships have become’so complex, the pow- 
ers delegated by the law making bodies so wide, 
and the state and federal governments have so 
far projected themselves into the affairs of men 
that the judge is perhaps more than at any 
previous time the safeguard of personal liberty 
and security. He is more than a mere arbiter 
of disputes; it is his business to interpret the 
law, to grasp the true relationships evolved by 
the changing conditions of society and to express 
the rules which these relationships demand. 

The judge, in the nature of things, must not 
only be learned and upright—he must also be 
independent and fearless if his judgments are to 
command that respect and popular confidence 
which is their only enduring strength. The bench 
is no place for those who bow to gusts of opin- 
ion or who truckle to organized groups of voters. 
The judge speaks not for groups nor even for 
majorities but for the whole people, interpret- 
ing the law as it is developed, and if he is to 
command respect, he must speak without fear or 
favor and without regard to personal or political 
consequences. Chief Justice Marshall said: “The 
judiciary comes home in its effects to every 
man’s fireside; it passes on his property, his 
reputation, his life, his all. Is it not, to the last 
degree, important that he should be rendered 
perfectly and completely independent, with noth- 
ing to influence and control him but God and 
his conscience?” 

Obviously the method by which Judges are 
selected and the kind of men chosen are a mat- 
ter of first importance. It is encouraging to 
find that lawyers, proverbially conservative and 
generally satisfied with whatever legal institu- 
tions they have grown familiar with, are ser- 
iously considering new measures designed to 
maintain the judiciary at a high level in this 
country. One of the most significant trends in 
the legal profession is the development of senti- 
ment, especially in the larger cities, for a more 
expert and responsible mode of selecting judges 
than that now existing in most of the states in 
this country. : 

In every civilized country of the world ex- 
cept in the cantons of Switzerland and in the 
United States, the judges are appointed, not 
elected. It was about a century ago that Eng- 
lish and early American traditions were de- 
parted from in the newer states of this coun- 
try and popular election of judges was intro- 





*An address delivered at the meeting of the Conference 
a Association Delegates, Grand Rapids, Aug. 28, 


7Of the Atlanta, Georgia, Bar. 
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duced. The philosophy implied by the change 
from appointment, and tenure during good be- 
havior, rested on a general belief among the 
rough and ready people who were swarming 
across this continent that the office of judge 
did not call for exceptional ability and that 
there was no disadvantage in frequent judicial 
turnover. The desire of pioneer lawyers to an- 
nex the judicial title with a view to prestige 
and advantage in later professional life doubt- 
less was a circumstance influencing the change 
to popular election. Today in three-fourths of 
the states of this country judges are elected by 
direct popular vote; in Rhode Island, South 
Carolina, Vermont and Virginia they are elected 
by the legislature; and in Massachusetts, Con- 
necticut, New Hampshire, Delaware, Maine, 
Mississippi, New Jersey, and in certain courts of 
Florida they are appointed by the executive, 
subject to legislative confirmation, as in the case 
of our federal judiciary. The terms of the 
elected judges vary greatly, there being a two- 
year term in Vermont, while the judges of the 
highest court in New York have a fourteen year 
term, and those in Pennsylvania have a twenty- 
one year term. 

Many states have in the past century experi- 
mented with various selective methods. My 
own State, Georgia, adopted direct election in 
1777; changed to legislative choice in 1789; 
changed again to executive appointment with 
the consent of the Senate in 1868; returned to 
legislative selection in 1877; and to direct elec- 
tion in 1898. Substantial objections have been 
leveled at all methods. The arguments on the 
merits and demerits of the elective and appoint- 
ive systems are time-worn and well known, but 
yet undetermined. As was said by Rufus Choate 
in 1853, “what is demanded of us is to compare 
the good and evil of the different systems and 
select the best.” 


Election Ideal in. Theory 


Let us examine the two most common meth- 
ods: selection by direct election and selection by 
appointment. Theoretically the selection of our 
judges by direct vote of the people is ideal and 
may be defended on the most excellent founda- 
tion of reason. The underlying theory is that 
the people—the electorate—are qualified to make 
the selection—that it is their prerogative to pass 
upon the qualifications of their judges, as well 
as of their law makers and executives. But it 
must be remembered that the legislative and ex- 
ecutive officers are elected to carry into effect 
certain political measures and policies decided 
upon by the electorate, whereas a candidate for 
a judgeship can legitimately and honorably make 
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only one promise: To apply the provisions of 
the fundamental law and the statutes as he finds 
them to exist in the light of prior authoritative 
decisions. Legislators are agents of the people 
to make their laws, but the people can have, in 
the nature of things, no agency in the decision 
of litigation between individuals. It is said that 
electioneering judges have been known to pub- 
licly pledge themselves to certain decisions if 
returned to office. But I submit that it is con- 
temptuous of the law and justice for the people 
to attempt to dictate directly or indirectly to a 
judicial officer what his decisions shall be, and 
a threat of decisional control at the polls is 
the worst and most intolerable tyranny. 

After all, in populous states or localities where 
there is the typical long ballot and the party 
machines are well organized, the judges, al- 
though going through the form of election, are in 
fact not elected but are appointed by the party 
leaders who often are governed by political con- 
siderations in centering upon the nominees. Party 
leaders made these appointments openly and with 
a certain degree of responsibility under the con- 
vention system. In recent years they have dic- 
tated the nominees, less openly, and unfortun- 
ately with less responsibility, under the primary 
system. The voter selects the one of two or 
three opposing parties he prefers, and approves 
an appointment made by its leaders. The truth 
is that in the metropolitan districts, and to a 
considerable degree outside, the selection of 
judges by some sort of appointing power can- 
not be avoided. . 

Another objection to the elective system is that 
the qualifications for judicial office are not such 
as the general public can easily assess. That a 
candidate has the requisite knowledge of the 
law, a balanced mind and intellectual honesty, 
the ability to brush aside unessentials and drive 
to the heart of a case, can be known to a com- 
parative few of the voters. It cannot be denied 
that eminent judges in my state and elsewhere 
have been selected under this system—among 
them Georgia’s great Chief Justice Logan E. 
Bleckley and New York’s Chief Judge Cardozo, 
both of whom, however, were originally desig- 
nated by executive appointment. But the 
elective system has elevated many thoroughly un- 
suited and unfit. It has been suggested that if 
the influence of the party leaders can be elim- 
inated the electorate will necessarily make an 
honest and proper choice. But the fact that the 
party leaders have made a choice is not the 
cause of the electorate’s failure to make a choice. 
On the contrary, the party leaders dictate the 
judicial elections because the electorate reg- 
ularly goes to the polls insufficiently informed 
to make a choice of judges. That is due to the 
fact that the office of judge is inconspicuous, 
technical and highly specialized and the deter- 
mination of who is qualified for the office is 
unusually difficult, even when an expert in pos- 
session of all the facts makes the choice. 
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Under the elective system every candidate for 
judicial office must be an office seeker. Before 
the end of his term the judge must interrupt 
his judicial duties and devote valuable time to 
a campaign; in fact, it is too often the case 
that the elected judge devotes considerable at- 
tention during his entire term, both on and off 
the bench, to his campaign for reelection. The 
qualities that make for popularity in a candi- 
date for judicial office are sometimes the very 
qualities that unfit him for service on the 
bench. 

A most serious objection to the elective sys- 
tem is that nowadays some of the best of our 
judicial material will not accept judicial position 
because of an aversion to running for public 
office with its distasteful campaign methods and 
because of the brief tenure and necessity for re- 
peated campaigns if one is to remain in office. 
The chance element inspires a horde of political 
lawyers to muscle their way into the primaries 
and discourages the kind of lawyer who is needed 
for judicial office and who might be drafted 
under different circumstances. While in the 
pioneer days it may not have been objectionable, 
and to a certain extent it may. have been desir- 
able, for those seeking judicial office to cam- 
paign among the electorate and build up a close 
personal acquaintance, it cannot today be said 
that there is any virtue in such a procedure, as 
the judicial candidate in most of our modern 
communities is unable personally to know any 
considerable number of the voters but must de- 
pend upon paid advertising and upon dealing 
with the heads of political, civic, religious and 
race groups, which arrangement tends toward the 
disregard of judicial qualifications and the con- 
sideration of political and other outside factors. 


Where Elective Mode Succeeds 


Rufus Choate, in answer to the question 
whether the people should be permitted to choose 
their own judges, declared: 

“If the nature of the office be such, the qualifica- 
tions which it demands, and the stage on which 
they are to be displayed be such, that the people 
can judge of those qualifications as well as their 
agents; and if, still farther, the nature of the 
office be such that the tremendous ordeal of a se- 
verely contested popular election will not in any 
degree do it injury—will not deter learned men, 
if the office needs learning, from aspiring to it; 
will not tend to make the successful candidate a 
respecter of persons, if the office requires that he 
should not be; will not tend to weaken the con- 
fidence and trust, and affectionate admiration of 
the community toward him, if the office requires 
that such be the sentiments with which he should 
be regarded—then the people should choose by 
direct election. If, on the other hand, from the 


kind of qualifications demanded, and the place 
where their display is to be made, an agent of the 
people, chosen by them for that purpose, can 
judge of the qualifications better than they can; 
or if from its nature it demands learning, and the 
terrors of a party canvass drive learning from 
the field; or if it demands impartiality and gen- 
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eral confidence, and the successful candidate of a 
party is less likely to possess either—then the in- 
direct appointment by the people, that is, appoint- 
ment by their agent, is wisest. * * 

“The qualities which fit the judge aa the office 
are quite peculiar; less palpable, less salient, so 
to speak, less easily and accurately appreciated by 
cursory and general notice. * * * What the pub- 
lic chiefly see is the effective advocate; him their 
first thought would be perhaps to make their 
candidate for judge; yet experience has proved 
that the best advocate is not necessarily the best 
judge—that the two functions exact diverse qual- 
ifications, and that brilliant success in one holds 
out no certain promise of success in the 
other. * * *”? 


Little of the elective evil would be remedied 
if the nominations of judicial candidates were 
made non-partisan in character. In fact this 
practice has been resorted to by the two domi- 
nant political parties in New York City and the 
bar there denounced the fixing of a non-partisan 
judicial ticket as a “deal” subversive of good 
government. Such a scheme merely means that 
the political bosses offer the voter one choice in- 
stead of two or more. 

Election by the legislature, while not open to 
all the objections that have been made to popular 
election, has inherent weaknesses. Such plan 
has the vice of scattered responsibility, which, 
as in the case of popular election, does not call 
forth the most conscientious, painstaking and 
searching consideration of judicial qualifications 
and is open to political trading and the disregard 
of character, ability and fitness of the candidate, 
whereas the selective authority ought to be con- 
spicuous and in the highest degree interested in 
and responsible for the due administration of 
justice. Furthermore, lacking personal knowl- 
edge of the qualifications of the most able mem- 
bers of the bar, who so often are not members 
of the legislature, it is natural that the members 
of the legislature should consider for the bench 
only those lawyers who are members of the 
legislature. 

Nor would the bar association primary cor- 
rect the defects of the direct elective system. 
It is a well known fact that when the people 
vote they will not as a rule tolerate dictation 
from any civic or professional group. 


Making Appointive Power Safe 


In some of the older states where judges have 
always been appointed by the governor and 
where the policy has long been established of 
appointing judges on the basis of fitness rather 
than political expediency, there can be no doubt 
that the result has been far better than under 
popular election. The power and position of 
the governor is conspicuous and his responsibil- 
ity to the electorate is direct. But there are 
many who object to appointment with secure 
tenure, because of, first, the peril of political 
appointment; second, the danger that state judges 
will become tyrannical like certain supposed 
federal judges; and, third, the possibility that 
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corrupt or disabled men will find an opportunity 
to remain on the bench for life. It seems to me 
the proper guaranties against such abuses are 
(1) careful selection of judges by some one com- 
petent to select; (2) proper supervision over in- 
ferior judges by their judicial superiors, and (3) 
effective methods of removing unfit judges. 

Some ten years ago the bar of Georgia seri- 
ously undertook to devise a scheme in which the 
desirable features of both the appointive and 
elective systems would be incorporated and the 
evils thereof eliminated. Louisiana, Ohio and 
California likewise have attempted to evolve 
schemes aimed at avoiding the objections leveled 
at the older methods. 

I believe that the nomination of judges by the 
executive or an elected chief justice is the most 
satisfactory system of selection. But it is in- 
advisable to leave so momentous a matter to the 
unfettered discretion of any single politician. 
Personal friendship and political eminence would 
exert far too great an influence upon the one in 
authority. 

Mr. Harold J. Laski, writing in the Michigan 
Law Review, suggests appointment by the gov- 
ernor assisted by a committee of the supreme 
court judges, the attorney-general and the presi- 
dent of the state bar association, to be confirmed 
by the senate. Coupled with this proposal he 
would have a permanent tenure for judges with 
compulsory retirement at the age of seventy. 

The plan of the Commonwealth Club of Cali- 
fornia as approved by the California State Bar 
and resolution of the California general assembly 
is limited in its application to counties having 
more than two million population. It provides 
for the nomination of superior court judges in 
such counties (provided their voters shall accept 
the plan at an election to be held subsequent to 
the adoption of the constitutional amendment) 
by a board composed of the chief justice of the 
supreme court, the presiding justice of the local 
court of appeal and the local senator. Not less 
than two nor more than three names are to be 
submitted by this board and the governor is 
limited in his choice to the list so made. Appoint- 
ments are to be for a full term of four years 
so as to afford a fair trial of the appointee 
whose name will then be submitted to the voters 
on a separate ballot without competition. If 
the incumbent receives a vote of approval he 
will serve for an additional term. 

Another novel plan reflecting a compromise 
between the elective and appointive systems, is 
that advanced by the Cleveland Bar Association. 
Under that plan all judges would be appointed 
by the Governor with the consent of the. senate, 
and tenure would be for six years, after which 
each incumbent’s name would be submitted to 
the voters, who would determine whether he 
should remain in office. In making appointments 
the governor would be aided by the recommenda- 
tions of an advisory committee composed of the 
Chief Justice, one appellate court justice, one 
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judge in each of the other courts, and three 
practicing lawyers. The governor would not be 
limited to a consideration of the not more than 
five names recommended by the committee but 
by following its suggestions could escape political 
pressure. 

The Louisiana Bar Association has evolved a 
plan whereby at intervals of twelve years it 
would be determined in a non-competitive popu- 
lar election whether a particular judge should 
be retained in office. 


Georgia Plan Favored 


A committee of the Georgia Bar Association 
proposed a somewhat similar revision of Georgia’s 
selective system in 1924. Two years ago a com- 
mittee of twenty-five representative Georgia 
citizens was formed and recently has presented 
for consideration a proposed new constitution. 
This draft contains the judicial plan which has 
been sponsored by the Georgia Bar Association. 
It provides that the governor would make 
supreme court appointments to be approved by 
the senate. However, each selection would be 
made from five names submitted by the bar, 
no two of the five to come from the same dis- 
trict. The same scheme would apply to superior 
court selections except that the bar from the 
district would name three men from whom the 
governor would select his appointee. The 
Georgia plan provides that the judge in office 
shall at stated intervals run against his own 
record. A judge desiring re-election would at 
the end of his term have his name placed on a 
special ballot and the people would be allowed 
to vote as to his retention. If they should de- 
cide to remove him, the original procedure for 
selecting his successor would be employed. It 
will be seen that the Georgia plan not only takes 
the original selection of a judge out of politics 
by having the appointment made from a panel 
nominated by the bar who are his fellows and 
are constant and critical observers of his char- 
acter, his temperament and capabilities, but also 
guarantees long tenure and freedom from politi- 
cal tension for all worthy judges—a measure of 
justice always denied judges under the system 
of popular election. Under the Georgia plan 
if a judge’s record is good, he will rarely be re- 
tired. On the other hand, if he should be tyran- 
nical, unjust in his decisions, or if he should 
prove unsuited to judicial station, he could easily 
be retired through this method. A corrupt judge 
could be summarily impeached. A capable, con- 


scientious, and able judge would not be required 
to enter a political campaign against an am- 
bitious, or perhaps a disgruntled member of his 
bar, for no one could offer for the office until 
the people voted to retire the incumbent. Even 
then a candidate would have to be nominated by 
members of the bar and submit his qualifications 
to the governor, who would make the final selec- 
tion. The Georgia committee believes that this 
method offers many advantages over any of those 
previously tried in the state and that its adop- 
tion will tend to elevate the judicial station and 
remove courts and judges from politics. 

It will at once be seen that the Georgia plan, 
placing the selection of judges in the hands of 
the chief executive, aided by the bar, is designed 
to discover and enlist for judicial service lawyers 
of known character and ability, and that the plan 
has the advantage of making the bench attrac- 
tive to the higher type of lawyer who would be 
willing to serve in judicial capacity but for the 
unattractive prospect of periodical campaigns in- 
volving politics, personalities, and the temptation 
to trim the sails of the administration of justice 
to catch the popular breeze or curry support from 
the political powers. 

Happily the judges of Georgia for the most 
part have been men of the highest character, 
capacity and fitness; this despite the fact that 
for the past thirty-five years they have been 
elected by popular vote. But it is becoming in- 
creasingly difficult to persuade the best element 
of our bar to accept judicial position, due largely 
to the distasteful factors attributable to politics 
and direct election. The rewards in private prac- 
tice in recent years have so far surpassed the 
emoluments of judicial office, that the scant 
honor now attaching to the political bench offers 
no inducement to a successful lawyer to abandon 
the security of his established practice and em- 
bark upon the uncertainties of a judicial career. 
Fundamentally I favor government by the people 
and direct elections in so far as they may con- 
tribute to efficiency in government; but I am 
convinced that the judicial office is so far re- 
moved from the understanding of average voters 
and the qualifications of the office are so special 
and unique that the voters would do well to 
entrust the selection of judges to their elected 
governor aided and advised by the bar. 

A heavy measure of responsibility for the 
present weakness of our state judiciaries rests 
upon the lawyers. Primarily it is the duty of 


‘the bar to bring about the needed reforms. 


The ideal judge must have both basic and cultivated honesty, 
a healthy human sympathy, a natural sense of justice, a liberal 
education, a comprehensive knowledge of the law, mental and 
moral stamina, adaptability, breadth and grasp of intellect and 


quickness and certainty of perception.—Mr. Frank Martin, of the 
Idaho State Bar. 
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The Unfit Juror® 


By ALBert S. OsBorn 


The twenty classes of citizens in certain jur- 
isdictions who are permanently excused from 
jury duty and the many other citizens who suc- 
ceed in obtaining exemption, take out of the jury 
panel those who, as a rule, are best fitted to act 
as jurors. A reasonable inference to be drawn 
from the fact that the best qualified citizens are 
thus excused from all jury duty is that the work 
of the courts in jury cases is not of sufficient 
importance to warrant the employment of the 
best qualified citizens of a community as jurors. 
The procedure generally followed shows quite 
clearly that jury duty is a disagreeable penalty 
attaching to citizenship from which one can earn 
immunity in certain ways and only those serve 
who cannot escape. 

In many jurisdictions the conditions surround- 
ing the selection of jurors must be changed if 
any permanent improvement in the practical ad- 
ministration of the law is to be assured. In view 
of the conditions and the wholesale exemptions 
it is surprising that juries are as good as they 
are. They will be better as soon as citizens and 
lawyers and judges with a sufficient intensity 
want them better." The administration of jus- 
tice is really a matter of importance and it can- 
not safely be put into the hands of casually se- 
lected, second-rate jurors. If it is true that 
every jury panel contains second-rate jurors, then 
a serious fault lies somewhere. Jurors them- 
selves are the last to defend all who are drawn 
as jurors; they know by experience of the in- 
ferior quality of many selected to decide cases. 

The history student on the jury observes that 
the essential qualities of good jurors and of good 
statesmen are the same, and that the greatest 
fault of the jury system is identical with the 
greatest menace to democracy—and perhaps 
finally a fatal menace—that is, the putting the 
power to decide important questions into the 
hands of the incompetent. He says that good 
sense teaches that if a quality of divinity is to 
be looked for in the voice of the people, these 
vocalists must be carefully selected. They do 
not need to be high-born, although that fact 
alone should not disqualify, but, as any sensible 
observer or experienced participant would admit, 
jurors or legislators should be honest and should 
possess intelligence, some experience in affairs, as 
well as a reasonable amount of education and 
general information. 

Governments fail as jury systems fail when 
important work is put into the hands of those 

*This article is one of a number of chapters in a manu- 
script, not yet published, entitled “The Mind of the Juror, 
or The Layman’s View of the Law.” The author, Mr. 
Albert S. Osborn, is the author of “Questioned Docu- 


ments, Second Edition” and ““The Problem of Proof.” 
1. Italics inserted by the Editor. 


who are not qualified. Many examples of this 
failure of government has been shown in Ameri- 
can cities, which failure is admitted where the 
commission form of government has _ been 
adopted and more particularly where the city 
manager system is in operation. These radical 
changes are made in order that government may 
be made more efficient by putting it into the 
hands of those who are qualified and responsible. 
Many of the faults of the courts could be cor- 
rected in exactly the same manner. 

It is a humiliating fact, this student of ours 
says, that a poor lawyer and a poor jury, doing 
poor work in a poorly conducted trial, is typical 
of American jury service, and that the important 
task in law administration and in democracy it- 
self is the inculcation of the idea in all citizens 
that only those who are qualified should be se- 
lected for any important public duty. This idea 
if followed, of course, leads to intelligent service 
and a government of intelligence in striking con- 
trast with that opposite extreme in government 
that makes important public office a political re- 
ward with the thought of fitness of the occupant 
as a secondary matter. This hope regarding pub- 
lic service as applied to police commissioners, 
aldermen and mayors may be an impractical 
ideal but it does seem as if it might be made to 
apply to jurors. 

During these latter years it is slowly coming 
to be understood that, even in an alleged dem- 
ocracy, it is not the right of a citizen to bungle 
the affairs of the government by his inefficient 
participation simply because he is a citizen of a 
“free country.” A free but stupid citizen has no 
more inherent right to be a juror, or to bungle 
the affairs of the government of his city, than he 
has a right to run a locomotive when he is not 
qualified. No man has a real right to be a juror, 
or a mayor, or a lawyer, or a judge, unless he 
is qualified for the job. 


Unanimous Verdict Condemned 


The great majority of jurors are honest and it 
is very unusual if among the twelve men selected 
to decide a case there are not those who are in- 
telligent and experienced, but, as long as the 
unanimity requirement in the verdict is in force, 
the most important work of certain attorneys in 
all criminal cases, and also in many civil cases, 
is not the presentation of the evidence but the 
finding in advance of only one or two jurors of 
the kind they desire. In many of these trials it 
is not twelve men who defeat justice but only 
one or two men. 

The indirect methods of defeating justice are 
phases of law practice not taught in the law 
schools and not based on citations from the long 
rows of reports on the shelves, but, unfortu- 


113 





114 


nately, are methods that are learned by observa- 
tion in courthouses. The reputation of many de- 
fense attorneys has in large measure been due to 
what is called “skill in filling the jury-box.” This 
skill is shown not exactly in “filling” the jury- 
box but in getting into it one or two desirable 
jurors. The methods employed and the influ- 
ences brought to bear in this phase of law prac- 
tice often are not only dishonorable but criminal. 
In this connection the word “fixing” has acquired 
a special legal significance. Bribed jurors, how- 
ever, are rare but there are many jurors who de- 
feat justice who are not bribed. eae 

In many courts in many states litigation is 
hazardous because of the possible presence of 
only one or two dangerous men on the jury. 
With a jury panel containing several unqualified 
men, or, now in many jurisdictions, a number of 
unqualified and totally inexperienced women, it 
is difficult to get a jury without unfit members. 
An unfit member is one who does not decide on 
the evidence in the case but whose decision grows 
out of ignorance or is governed by prejudice, by 
sympathy, by antipathy, or by profit. 

A practical way to determine the desirable 
qualities of jurors is to think of the qualities and 
character of the arbitrators that an honest man 
in the right would wish to have selected to de- 
cide a matter of vital importance to himself. He 
would not want any poor ones. Even the most 
enthusiastic advocate of democracy would hardly 
be willing to submit a matter affecting his own 
rights, honor, or liberty, to a committee made up 
of the first twelve of his fellow-citizens that came 
around the corner. This, however, is just what 
he must do in many jurisdictions when he “goes 
to law.” 

In certain jurisdictions the almost unbelievable 
practice now followed in summoning jurors is to 
summon all of the qualified voters on a street 
with a printed notation at the top of the sum- 
mons, “Only one member of a family need ap- 
pear for jury service.” Thus are called the halt 
and the lame and the blind, old men and maid- 
ens, the flapper and the housemaid, the president 
of a corporation or of a railroad, and the fur- 
naceman and the chauffeur. Each household is 
permitted to furnish the one who can best be 
spared or whose services are worth the least else- 
where! The plan may be commendable as a 
means of instructing the uninformed,’ but it is 
appalling to think of it as a means of securing 
those who are to decide vital questions in the ad- 
ministration of justice. 

The demogogue’s flamboyant patriotism as- 
sumes that all his fellow-citizens are qualified for 
all duties but he knows better and any intelligent 
person knows better. In the present state of hu- 
man culture and intelligence any nation, or any 
city, or any court of law, that puts the conduct 
of its affairs into the hands of those who in effect 
are chosen by lot, is certainly doomed to suffer 
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the severe penalties of incompetence. It is al- 
most certain that there will be an “unfit juror” 
in the group. 

There is a sinister, mercenary influence that 
has a bearing on this and certain other problems 
of law reform and the improvement of juries. 
The truth is there are performers in courthouses 
who profit by the conditions as they are. This 
influence retards progress and delays reform. It 
is well known that there are many desperate 
cases, civil as well as criminal, that would not be 
tried if it were certain that a fully qualified jury 
would be selected, especially if it could be as- 
sured that a highminded and experienced judge 
would preside who had power to assist a jury. 

Experienced trial attorneys know that there 
are many cases that are utterly hopeless before a 
competent, experienced judge that offer a fight- 
ing chance to win before a jury. With much 
natural surprise and indignation the observing 
and qualified juror who sits in a courtroom day 
after day thus gradually comes to see that there 
are lawyers and clients of lawyers who do not 
want good jurors. This juror with an investigat- 
ing mind, who thus becomes a student of the 
law and its devious ways, begins to develop the 
disturbing suspicion that some of these jurors 
have been brought here ready to be called be- 
cause just the kind of juror that they are is 
wanted here. 

It is quite natural for those unfamiliar with the 
conditions to suppose that the presence of incom- 
petent jurors on the panel would not greatly 
matter as they would not need to be called, but 
experience demonstrates that in many cases they 
are the very jurors that one of the lawyers 
wants. They, in fact, constitute his only fighting 
chance to win, or rather, to secure a disagree- 
ment, which too often is an indirect way of win- 
ning. It thus clearly appears why some men in 


these courts are not enthusiastic about improv- 


ing the jury system. If it were sufficiently im- 
proved they would be out of business. Their 
reputation as trial attorneys would suffer if all 
members of every jury were able to recognize 
sophistry, deceit and buncombe. 

There certainly are enough honest and intelli- 
gent men in every community to act as jurors, 
and if the legal procedure in operation does not 
succeed in getting them into the courthouse, and 
the procedure cannot be improved, then the jury 
system should be abolished. Cannot these best 
judges and best lawyers do something about it? 
Is it possible that they too are indifferent, or are 
they powerless? 

It can hardly be possible that these conditions 
are just what any considerable number of clients 
and lawyers and judges desire them to be. It is 
only the clients who have just causes and the 
lawyers who represent them who are interested 
in having competent jurors and a legal procedure 
that will make it reasonably sure that right and 
justice will prevail? It does not seem to be fully 
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realized by the legal profession that the so-called 
administration of the law by incompetent jurors 
is a menace to justice. 

Lawyers and a judge gravely try a nationally 
discussed case involving a question of science 
with at least one juror who cannot read! In an- 
other case an ordinary jury was asked to decide 
whether a painting was by Leonardo da Vinci.’ 
It has been asserted that the legal profession is 
deficient in the sense of humor. These cases 
tend to prove it. Lawyers do not seem to be 
sufficiently aware of the ridiculous character of 
these performances. Their sense of incongruity 
is perhaps dulled by the many cases tried with 
more than one juror who cannot think. 

An intelligent observer sitting in a courtroom 
can hardly help seeing the most unfavorable light 
thrown on jury trials by the methods usually fol- 
lowed in selecting jurors. In the first place he 
knows that numerous men, and also now numer- 
ous women, are there who should not be there, 
and he knows that others are absent who should 
be present. But even if put on the panel, he 
sees, to his surprise, that the best qualified and 
the most intelligent candidates for jury duty 
are “challenged” either “for cause” or “peremp- 
torily” when this becomes necessary. In a law- 
suit involving a bridge no bridge-builder, or any- 
one who knows anything about bridges, is al- 
lowed to serve, and in a legal contest over rayon, 
of course, no one who knows anything about 
rayon would be accepted as a juror... . 

At the last meeting of the American Law In- 
stitute in Washington, Chief Justice Pound of 
New York’s highest court, said: 

“Law tinkering still remains in the hands of 
lawyers and judges, but the time may come when 
the people, wearied of the rusty and creaking 
mechanism of courts, may arise to destroy it and 
install some plan of administering justice more 
in keeping with an age of mechanical power and 
speed.” 

The Strength of a Nation 


A nation is weak or is strong, is poor or is rich, 
just in proportion as it develops and utilizes its 
most capable citizens who can invent, inspire and 
lead. This is true in courts of law, in industry, 
in science, in art, and in statesmanship. 

The false equality idea in American history, 
and the insistent emphasis on rights instead of 
on duties, has long been the stock in trade of 
shallow men and of certain demagogues who 
thus have debased American public life. They 
have developed and emphasized the false teach- 
ing that equality is not simply equality of op- 
portunity, or equality before the law, but that 
every citizen is the equal of every other citizen, 
and by right is entitled to perform any service 
or hold any office of the state. 

America has long suffered from this teaching. 
Even inefficient juries are in some measure the 





3. But in Chicago it was a judge who decreed that 
Lord Bacon produced the Shakespearian plays.—Editor. 
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result of this false conception of equality. In 
the top of the mind of many citizens is the 
thought than any man, or now any woman, has 
a right to perform any public duty and this idea 
accounts for much of the low quality of our pub- 
lic service. 

Our progressive member, musing on this weak- 
ening of courts and of the governments, of cities 
and of nations by putting important duties in 
the hands of the unqualified, says that the most 
important function of any state that is to be 
great is, not merely this finding of good public 
servants, but in addition to this, and more im- 
portant than this, is the finding, fostering and 
training the gifted few who will make a nation 
great. 

This possession and balance of unusual powers 
that we call genius is an unsolved mystery; it is 
not confined within any geographical, racial, or 
social boundaries, but may be found in a palace 
or in a log-cabin, on a farm, or in the stately 
mansions in a great city. Yesterday, and last 
week, and last year they were born, these gifted 
ones, who when found, developed and _ utilized, 
are the most valuable potential asset of any na- 
tion. Many of them live and struggle and die, 
unaided, undeveloped and unknown, and some 
poet, in some country churchyard, may write the 
brief eulogy of their humble lives. Think of the 
incalculable loss to a nation not to mine and 
mint this treasure! 

Our thoughtful juror says that even the school 
children ought to know that that nation and that 
people are most successful that develop, conserve 
and utilize its most capable citizens in every de- 
partment of human endeavor. Thousands of vis- 
itors go each year to Florence because there for 
a few generations genius was found and devel- 
oped and “patronized” in a most magnificent and 
successful manner. Our own Detroit could do it 
—our own Chicago could do it—if they would. 
Is there anyone so foolish that he does not know 
that a nation is weakened and made helpless that 
mainly develops and utilizes mediocrity? 

There is a little island country off the shore of 
the continent of Europe, not quite as large as 
Arkansas, that for about twenty generations, by 
its education, its social system, its rewards to 
genius, or by a combination of many causes, has 
developed thinking men who were qualified to 
formulate and develop great, progressive, con- 
structive ideas, and at great crises were able to 
make wise decisions until its empire was world 
wide. It may have reached and passed its high 
point but its place in history is secure. 

As Socrates Would Say 

If Socrates were with us he might say: 

“Would you say, Justicus, that some men may 
become more skilful than others in throwing the 
javelin, or driving the racing chariot horses, or 
in the designing and building temples?” 

“Even the children know this, Socrates.” 

“Would you say that every man in a demo- 
cracy, Justicus, has a right to drive a racing char- 
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jot at a great festival, or has a right to build a 
temple with the money of the state?” 

“T would not think so, neither would any sen- 
sible man.” 

“And what is it, I ask of you, Justicus, that 
gives a man the right to do these things?” 

“It appears to me, Socrates, that the right to 
do these things depends upon the ability of the 
man. We would not think of risking the lives of 
spectators by allowing a novice to drive fiery 
race horses, nor would we allow a beginner to 
build a great temple.” 

“And would you say the conducting of the af- 
fairs of the state, or of an imperial city, or the 
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administering of justice in the courts, are more 
important, or less important, than the driving of 
a chariot.” 

“Conducting the affairs of the state and ad- 
ministering justice are, of course, more impor- 
tant.” 

“Would you say, Justicus, that, the manage- 
ment of a state as a democracy is a safe, or a 
perilous, performance?” 

“T now see, Socrates, what you mean; that it 
is perilous indeed unless in some way those who 
are selected to conduct public affairs and admin- 
ister justice are at least as carefully selected as 
chariot drivers.” 


The Problem of Double Appeals* 


By Epson R. SUNDERLANDt 


The state has done its full duty in providing appellate relief 
for its citizens when it has provided one court to which an appeal 


may be taken as of right. 


The house of lords as an appellate court is 
strictly a court of second appeal. No case goes 
to that court from any trial court in England. 
It hears appeals in civil cases only after they 
have already been reviewed by the court of ap- 
peal; it hears appeals in criminal cases only after 
review by the court of criminal appeals. Its sole 
function is to review the action of reviewing 
courts, to reexamine judgments which have al- 
ready been subjected to the careful study of an 
appellate tribunal. (9 Halsbury: Laws of Eng- 
land, 22.) It has no other appellate jurisdic- 
tion. 

In the United States there is no appellate 
court, except the supreme court of Texas, with 
similar jurisdiction. The supreme court of the 
United States is partly a court of first appeal 
and partly a court of second appeal. In every 
state except Texas where there is an intermedi- 
ate appellate court, the highest court is partly a 
court of first appeal and partly a court of sec- 
ond appeal. In other words, with the exception 
named, the highest courts in all our jurisdictions 
where intermediate courts exist, combine two 
functions—they correct the errors of trial courts 
in certain classes of cases and they review the 
considered opinions of appellate courts in other 
classes of cases. 

There is, however, no uniformity among the 
various American jurisdictions in the classifica- 
tion of cases to be sent to the respective courts 





*An address delivered at the meeting of the National 
Conference of Judicial Councils held at Grand Rapids 
Aug. 29, 1933. her addresses on the subject of the prob- 
lems of appellate procedure, being part of the same pro- 
gram, were published in the October, 1933, number of this 
Journal. 

tProfessor of Law at the University of Michigan; Sec- 
retary of the Mich. Jud. Council, whose Third Annual 
Report contains a comprehensive study of The Organiza- 
tion and Operation of Courts of Review. 


People v. Davis, 147 Calif., p. 349. 


of review. Almost any case, which goes directly 
to the highest court in one state, may be sent 
to the intermediate court in some other state, 
and even in the same state successive statutes 
frequently shift jurisdiction back and forth be- 
tween the higher and lower reviewing courts. 

This system is a hybrid. It combines and in- 
termingles two distinct theories of centralized 
judicial control. 

One of these theories is that employed in the 
English system already described. The other 
theory is that employed in most American states, 
where a single reviewing court is so organized as 
to handle all the appellate business of the state 
and finally dispose of every case on first appeal 
from the trial courts. 

Twelve states and the federal government 
combine the two theories, though each of these 
states originally employed the plan of one appeal 
to a single court of review, and later destroyed 
the symmetry of its appellate system by dividing 
appeals into two groups, one of which continued 
to go directly to the court of last resort while 
the other group was sidetracked into an inter- 
mediate reviewing court. 


States Allowing Two Appeals 


These states are Alabama, California, Georgia, 
Illinois, Indiana, Louisiana, Missouri, New Jer- 
sey, New York, Ohio, Pennsylvania and Ten- 
nessee. Three others, Colorado, Kansas and Ken- 
tucky, tried the plan, but abandoned it after 
several years’ experience. 

The inevitable result of any departure from a 
single reviewing court is the double appeal, and 
any adequate examination of the principle which 
should govern the assumption of jurisdiction by 
the highest court after decision by an intermedi- 
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ate court, must deal primarily with the problem 
of double appeals. 

It is quite obvious that as a means of admin- 
istering justice, double appeals are seriously ob- 
jectionable. 

In the first place they involve an economic 
waste of time, money and effort. The allowance 
of a second appeal is analogous to the granting 
of a new trial. Every observant lawyer is aware 
that the whole trend of modern procedure is 
toward the development of methods which will 
enable cases to be so prepared before trial, so 
presented at the trial, and so dealt with on re- 
view, that they will not have to be tried again. 
These are exactly the same reasons why cases 
should be so reviewed that they need not be re- 
viewed again. Litigants cannot afford either the 
time or the expense of repeated appeals. The 
public cannot afford to maintain a judicial es- 
tablishment for continually doing over again 
what ought to have been done well enough in the 
first place. 

In the second place double appeals discredit 
the judiciary. Public confidence in the courts 
is undermined by the spectacle of one appellate 
court reversing another, particularly when such 
reversals are by divided courts and the final de- 
cision may represent the opinion of the minority 
of the judges who passed upon the case. 

In the third place, double appeals introduce a 
gambling element into litigation, which discour- 
ages resort to the courts and thereby impairs 
their usefulness as instruments of government. 

All of these objections will doubtless be con- 
ceded. They account for the strong and increas- 
ing opposition in England to the house of lords 
as a second court of review, and for the wide- 
spread regret that when that ancient tribunal was 
abolished as a judicial institution in 1873 a sud- 
den revulsion of sentiment resurrected it from 
the grave. They explain the refusal of most 
American states to have anything to do with a 
judicial system which recognizes double appeals 
as a normal feature of appellate practice. And 
they invite inquiry regarding the means which 
they have adopted in those jurisdictions which 
employe intermediate courts of review, to mini- 
mize the burden of double appeals. 


Restricting Second Appeals 


The most obvious way to restrict second ap- 
peals is to limit the group of cases which goes 
to the intermediate court and enlarge the group 
which goes directly to the court of last resort. 
This method, as already suggested, has been em- 
ployed to a greater or less extent in every Amer- 
ican jurisdiction having an intermediate court, 
with the exception of Texas. 

While it necessarily reduces the aggregate 
amount of damage which can be caused by the 
taking of successive appeals, its effectiveness de- 
pends entirely upon the distribution of first ap- 
peals between the two appellate courts. 

An examination of the statutes discloses no 
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sound principle upon which appeals can be di- 
vided between the intermediate and the highest 
court. Every jurisdiction differs from every 
other, and it may almost be said that there is 
not a case going to the highest court in one state 
which does not go to the intermediate court in 
some other state. This want of any stable basis 
for distribution of appeals is further exemplified 
by the continual shifting which has occurred in 
many states in apportioning appellate jurisdic- 
tion between the several courts. 

Not only do we find this extraordinary variety 
in the character of the cases which enjoy the 
benefit of direct appeal to the highest courts, but 
there are wide differences in the proportion of 
first appeals and second appeals coming to those 
courts. In New York and Ohio the number of 
cases which can be taken on appeal directly to 
the highest courts is very small, and most of the 
business in those courts consists of second ap- 
peals. brought up from the intermediate courts. 
They constitute from 80 to 95 percent of the 
appellate business done. In other states the per- 
centage of second appeals is much smaller. In 
Tennessee about 35 percent of the cases in the 
supreme court are second appeals, and in Cali- 
fornia they constitute about 30 percent. The 
business of the supreme court of Illinois is about 
16 percent second appeals, while in Georgia and 
Indiana from 10 to 20 percent of the cases in 
the highest courts are second appeals. In Ala- 
bama and Louisiana less than 10 percent of the 
cases in the supreme court are second appeals, 
and in Pennsylvania second appeals make up less 
than 3 percent of the business of the ‘supreme 
court. (Third Report Jud. Council of Mich., 
175.) 

It is quite clear from these figures that in most 
of the states which have intermediate appellate 
courts, the possible use of double appeals has 
been severely restricted, and the court of last 
resort operates chiefly as a court of first review. 

This at once suggests the question: If it is 
deemed advantageous to send so many cases di- 
rectly to the highest court, in order to avoid the 
delay, expense and other evils incident to double 
appeals, why not send them all there? If a sin- 
gle appellate court is desirable for some classes 
of cases, why is it not equally desirable for all 
classes? 

The only answer which could be made is that 
there is a limit to the load which a single court 
can carry, and that when the volume of appel- 
late business exhausts the capacity of a single 
supreme bench, an intermediate court must be 
employed to draw off and dispose of additional 
business as it develops. 


How to Avoid Great Waste 


But a study of modern methods of appellate 
court organization leads to the conclusion that 
the operating capacity of a single reviewing court 
is far greater than might be supposed, and that 
its load may be almost indefinitely expanded 
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without materially diminishing its efficiency or 
destroying the unity and harmony of its juris- 
prudence. 

If this conclusion is correct, and some reasons 
in its support will presently be offered, the sys- 
tem of dividing appellate jurisdiction between 
two courts, one of which disposes of cases finally 
on first appeal while the other is a mere way- 
station from which cases must be taken to the 
higher court on a second appeal, is not a satis- 
factory method of appellate control over litiga- 
tion. 

Another method of curtailing the evils of 
double appeals is to make the decisions of the in- 
termediate courts final in designated classes of 
cases. 

Two of the bases for such a classification have 
been the character of the controversy and the 
pecuniary amount involved. One or both of 
these have been tried to a limited extent in Ala- 
bama (Code, 1928, Sec. 7309), Georgia (Central 
of Ga. Ry. vs. Yesbrik, 146 Ga. 620), Illinois 
(Laws, 1929, p. 578), New Jersey (Comp, Stat., 
1910, p. 2207), Ohio (Const. Art. IV, Sec. 6: 
Throckmorton’s Code, 1930, Sec. 12251) and 
Pennsylvania (P. L. 1895, p. 212). 

Neither basis is sound as an absolute rule of 
jurisdiction. Litigants would doubtless have no 
just reason to complain over the refusal of a 
second appeal in cases involving small amounts, 
but the jurisprudence of the state would be likely 
to suffer from views announced by one inter- 
mediate court, which were inconsistent with the 
views of some other intermediate court, if they 
could not be reconciled or corrected by a central 
judicial authority. And as for prohibiting re- 
course to the court of last resort in certain types 
of controversies, such a system would destroy 
the possibility of a unified jurisprudence in those 
fields of the law. 

The comparatively slight use made of these 
restrictions upon the right to take successive ap- 
peals, would seem to indicate that they have lit- 
tle to offer as a practical remedy. 


Appeal by Certiorari 


But there is another method of restricting 
double appeals which is much more effective and 
far more widely used. I refer to the requirement 
that no second appeal can be taken unless leave 
is obtained either from the intermediate court or 
from the court of final review. Do either of these 
plans satisfactorily accomplish the purpose of re- 
ducing the number of second appeals to a suffi- 
ciently low point without impairing an adequate 
unified control over the jurisprudence of the state 
by the court of last resort? 

The first is obviously insufficient. No court 
likes to be reversed, and it is too much to ex- 
pect that an intermediate court would exercise 
a disinterested discretion in passing upon appli- 
cations for leave to appeal from its own decision. 
But even the most objective attitude would give 
the higher court scant opportunity for controll- 
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ing the administration of justice, for each deci- 
sion rendered by the intermediate court would 
necessarily, in the absence of bad faith, repre- 
sent the court’s best judgment as to the law to 
be applied and the same reasons which actuated 
the court in reaching its original decision would 
ordinarily prevent it from discovering any need 
for allowing an appeal. 

On account of this unavoidable tendency for 
courts to be satisfied with their own decisions, it 
is usually provided that the discretionary power 
in the intermediate court shall be exercised by 
certifying either the whole case or certain con- 
trolling questions in the case to the higher court. 
The certification in effect transfers the case, 
prior to any decision by the intermediate court, 
to the court of last resort. It relieves the lower 
court of the necessity of deciding the case, either 
absolutely or until the higher court has answered 
the certified questions. It is not, therefore, a 
technical review, although it may involve almost 
as much time and expense. 

Where this procedure is employed there would 
be a tendency toward excessive certification, for 
in that way the intermediate court can escape 
much or all of the responsibility for its cases by 
passing them on to the higher court. The result 
would be a failure of the intermediate court to 
carry its proper load. 

There appears, therefore, to be no way in 
which an intermediate court can satisfactorily 
exercise the authority to determine what cases 
should be carried up to the court of last resort. 

We turn, then, to the other source of discre- 
tionary authority, namely, that of the highest 
court. 

Every jurisdiction which employs an interme- 
diate court system vests power in its highest 
court to authorize second appeals where they 
cannot be taken as a matter of right. In a num- 
ber of states, including Alabama, Georgia, Illi- 
nois, Louisiana, New York, Pennsylvania and 
Tennessee, there is merely a grant of general dis- 
cretionary power to allow such appeals. In Cali- 
fornia leave will be granted when it is necessary 
in order to secure uniformity of decision or the 
settlement of important questions of law. In 
Missouri leave will be granted when it appears 
that the intermediate court failed to follow the 
last previous ruling of the Supreme Court. In 
Ohio leave will be granted in cases of public or 
great general interest. In Texas a second appeal 
will be allowed when the court of civil appeals 
has erroneously declared the law of the case. 
(See Third Report of Jud. Council of Mich., pp. 
176-183.) 

It is obvious that under any of these provi- 
sions the losing party in the intermediate court 
can always make at least an arguable showing 
for a second appeal. If the highest court exer- 


cises a general and undefined discretion, the lati- 
tude of the applicant in making this showing is 
almost without limits. If it is necessary for him 
to show the upper court that the objectionable 
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decision destroys the uniformity in the jurispru- 
dence of the state, or that it contravenes the last 
previous ruling of the supreme court, or that it 
involves a question of public or general interest, 
or that it constitutes an erroneous declaration of 
the law of the case, he can not only assert that 
such is the case but he can always produce a host 
of reasons and abundant authority to prove it. The 
result is that no decision of the intermediate 
court is really final, and every one carries within 
it the possible grounds for a second appeal. 

Litigants, under such a system, are caught in 
the toils of a procedural complex which may in 
any case, in spite of all that can be done to pre- 
vent it, involve them in the expense, delay and 
uncertainty of a double appeal. It is a definite 
risk which must be reckoned with in every resort 
to litigation, and it may well deter a prudent 
party from making any attempt to invoke the aid 
or protection of the courts. If he simply charges 
off his own claim as a loss, or settles the claim 
against him on any basis which will keep him 
out of the clutches of the law, he will at least 
know the amount of his loss, will be free from a 
contingent liability for an indefinite series of 
costs and fees, and will escape the long uncer- 
tainty which in itself constitutes one of the 
heaviest burdens of litigation. 


Second Appeals Too Frequent 


That the risk of double appeals is by no means 
a remote one is shown by figures obtained in a 
number of states. In California, in the three 
years from 1925 to 1928, 2,907 opinions were 
rendered by the intermediate courts, and there 
were applications for second appeals in 1,115 of 
those cases. (Waste, C. J., in 1 Cal. St. Bar. 
Proc. 93.) In Indiana second appeals are 
sought in one out of three of the cases decided 
by the intermediate court (6 Ind. L. J. 50), and 
in Ohio second appeals are sought in one out of 
five cases (35 Ohio L. Bulletin 530). These fig- 
ures probably represent prevailing tendencies 
everywhere. 

In considering the effect of a system of possi- 
ble second appeals upon the usefulness of the 
courts, it is not so important how many appeals 
are actually granted nor how many reversals oc- 
cur. It is the threat of a second appeal in every 
case taken to an intermediate court which makes 
the system so unsatisfactory to ordinary liti- 
gants. Most people feel it necessary to know 
approximately how much time a journey will 
take and what it will cost, before they embark 
on it. If they cannot find out they will stay at 
home, unless forced by extraordinary necessity. 

But wholly aside from its deterrent effect upon 
public recourse to the courts, discretionary sec- 
ond appeals are intrinsically unsatisfactory. They 
impose the burden upon the highest court of in- 
vestigating a large number of applications most 
of which are without merit. All the labor de- 
voted to cases in which the application for a sec- 
ond appeal is refused, contributes nothing to the 
jurisprudence of the state. 
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Furthermore, parties applying for a second ap- 
peal are not’ satisfied by the denial of their re- 
quests with no reasons offered in support of such 
denial. There is frequently the suspicion that 
the application was not properly considered, or 
that it was refused in order to save the court 
trouble rather than because it had no merit. 
Where the discretion is a broad one it is impos- 
sible to determine, from a study of applications 
granted and refused, any principle upon which 
the court acts in exercising its discretion. 

In an exhaustive study of Appellate Courts 
and Appellate Procedure in Ohio, made by Pro- 
fessor Silas A. Harris of Ohio State University, 
and just published by the Johns Hopkins Insti- 
tute of Law, it was sought to discover the prin- 
ciples upon which the supreme court of that 
state administered its authority to certify cases 
from the intermediate courts on the constitu- 
tional ground that they involve questions of 
public or great general interest. As Professor 
Harris pointed out, a court will be overloaded 
with such motions to certify if lawyers and liti- 
gants believe that one case has as good a chance 
as another to get a hearing. (p. 42.) 

Here is the specific question to which he di- 
rected his investigation: “Is this device [the 
motion to certify] used merely to check the 
amount of business the court will handle, or is 
it used primarily to clear up and correct com- 
plicating and erroneous rules of law . . . ?” 
(p. 45). In an attempt to answer this question 
he examined all the motions to certify filed in 
the supreme court during a period of two years. 
There were 898 of these cases, which he classi- 
fied according to type of case, disposition below 
and appellate districts. His conclusion was that 
it was impossible “to find the existence of a 
policy of the supreme court with respect to 
granting motions to certify. There are too many 
variable factors involved to justify . . . any 
satisfactory conclusions.” (p. 47). But he added: 

“These data do, however, show that a large 
part of the court’s time is taken up with the de- 
termination of questions without making any 
contribution to the law of the state or giving 
counsel or litigants any answer to the inquiry 
they may make with respect to disputed matters 
of law. The only result of the court’s action is 
the termination of litigation. To this extent the 
court is not performing its chief function of 
making the law uniform and unambiguous 
throughout the state.” (p. 49.) 

It is very clear from this brief examination of 
the problem that any system of intermediate ap- 
pellate courts is subject to serious objections of 
many kinds. The only alternative is a single 
reviewing court. Can it be so organized as to 
develop an operating capacity sufficient for ade- 
quately meeting the public needs? 


The Only Correct Remedy 


In considering this question, it should not be 
assumed that the amount of appellate business 
cannot be reduced without adversely affecting 
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the public interest. If, by improving the quality 
of trial courts and trial procedure, the desire for 
taking appeals could be diminished, society would 
greatly benefit. England has demonstrated the 
vast possibilities in this direction. 

Furthermore, it is clear that under present 
conditions, appeals of cases involving small 
amounts constitute a great economic waste, both 
on the part of litigants and on the part of the 
government which pays for the maintenance of 
the courts. No harm could come to the juris- 
prudence of the state through the prohibition of 
appeals in small cases, for decisions of trial 
courts are seldom published and are never con- 
sidered as authoritative precedents. 

It must also be borne in mind that litigation 
tends to diminish as the law becomes simpler 
and better settled and as social conditions be- 
come stabilized. 

If, however, we assume a large and presently 
growing volume of necessary appellate business, 
it is quite possible to enormously expand the 
capacity of a single reviewing court by various 
devices. 

The most obvious method is the organization 
of the court into divisions, which save a great 
deal of time in hearing arguments and participat- 
ing in conferences, and which is capable of an 
absolutely unlimited expansion. The Court of 
Appeal in England is authorized to sit in three 
divisions. The Court of Cassation, which is the 
highest court in France and has the duty of pre- 
serving the unity of French jurisprudence, sits 
in three divisions. There is no reason why any 
court of last resort should not sit in as many 
divisions as necessary, under reasonable safe- 
guards for avoiding conflicting decisions, such as 
the circulation of opinions among the members 
of all the divisions prior to their announcement, 
and with appropriate provisions for avoiding de- 
cisions by too small a number of judges, such as 
rehearings before all or a majority of the judges 
in case of dissent in a single division. 

Another method by which an enormous amount 
of work can be done under the direction and con- 
trol of the highest court, is the employment of 
commissioners. It is analogous to the use of 
referees in trial courts. The commission system 


has been used in nineteen states. It is extremely 
flexible in organization and mode of operation, 
easily adaptible to the fluctuations in the volume 
of appellate business, and in the personnel of 
the commission may readily be subject to selec- 
tion by the judges of the supreme court. The 
commissioners may sit alone or with the court 
or with any division thereof. While the system 
has usually entailed some duplication of effort, 
part of which could doubtless be eliminated by 
better organization, it is probably much more 
economical than intermediate courts. 

Finally, as Chief Justice Riley, of Oklahoma, 
has so forcibly pointed out, the internal mechan- 
ism and methods of the court of last resort are 
capable of improvement to an extent hardly real- 
ized, and competent legally trained assistants, if 
properly used, may prove to be as valuable to 
the judges of a reviewing court as to the respon- 
sible partners of a modern law firm. 

No state has ever exhausted the possibilities 
of regulating appeals on the basis of social 
needs, or of reaching higher standards of effi- 
ciency in the organization and operation of its 
court of last resort. 

During the intense struggle for reform in the 
administration of justice in England about the 
middle of the last century, the standard solution 
proposed by the legal profession for every judi- 
cial emergency, was a demand for more judges. 
It was a solution which lawyers could always 
suggest with sincerity and contemplate with equi- 
nimity, for it required no change in familiar 
practices and offered the additional attraction of 
more judicial appointments. But the British 
public, with its strong business sense, refused to 
believe that the true remedy for defective ma- 
chinery was the employment of more engineers 
to keep it going. 

Is not the American legal profession in danger 
of making the same mistake, by urging more 
courts rather than more efficient courts? If a 
single court of review can be made to render 
satisfactory service, and the public can thereby 
be relieved of the expense, delay and uncertainty 
of multiple appeals, it would seem to be the 
duty of the profession, both to itself and to the 
public, to devote its serious attention to the 
problem. 


We have found it very difficult to get away from the idea that 
the entire judicial power —should be vested in individual judges, 
each operating with respect to the cases brought before him in his 
own way, at his own time, and without any reference to the 
other judges or to the general state of the judicial business in the 
community.—Edson R. Sunderland. 


Perhaps the requirement of many volumes of printed records 


may be the next to give way to modern methods. 
printing makes appeals unduly expensive. 


Unnecessary 
It is an unjustified 


waste of money.—Chief Judge Pound, N. Y. Court of Appeals. 
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Public Relations and Professional Decency 


The report of the Oregon State Bar Associa- 
tion’s committee on public relations, which ap- 
pears in Oregon Law Review, xii, 50, includes an 
informative account of work of this nature in 
other states. Apparently the committee’s work in 
Oregon has been very encouraging. The opinion 
is expressed that “more can be done through the 
medium of the press than any other way. The 
press generally in Oregon is friendly toward the 
profession and we feel that conditions are right 
for a continuation of the friendly relationship 
and fine co-operation from our journalists.” 

The committee has also promoted public 
addresses and reports that “there is a much wider 
interest among listeners than would be reason- 
ably anticipated. It is found not only that the 
audience listens with courtesy and apparent in- 
terest but that after the talk is finished they oft- 
times insist on asking many questions and in 
quite a few instances the organizations before 
whom the talk is made ask for further talks. 

“Talks have been made on many subjects. For 
example: Wills, The Administration of Estates, 
The Distribution of Property, Labor Laws, Court 
Procedure, and Domestic Relations. In each case 
the speaker has aimed to make the aims and 
ambitions of the profession better known and 
so far as the results can be judged it seems as 
if the spoken word is a very fine medium through 
which the profession can function in attempting 
to improve its public relations. Before this pro- 
gram can go far, however, a substantial number 
of our membership must become thoroughly con- 
vinced that the relationship of the profession to 
the public is a very serious problem and not only 
that something ought to be done about it, but 
that they themselves are willing to aid in the 
work. Up to this time, no substantial number of 
our membership has become convinced on both 
of these points.” 

The foregoing was set down with the intention 
of adding no comment, but immediately there- 
after the Editor chanced to read this paragraph 
in a Saturday Evening Post editorial: 

“We have too many lawyers of too low grade 
whose sole idea is not to afford the criminal his 
constitutional rights, but to beat the law. There 
is good authority for the statement that the 
brains of every criminal racket is a lawyer. Cer- 
tainly it should be possible to clean up the bar 
of the country and bring about swifter conviction 
and imprisonment of criminals.” 

These three sentences provoke comment. The 
first sentence is the undeniable truth. We have 
too many lawyers who in reality are accomplices 
after the fact, rather than “officers of the court.” 
Is it true, as the second sentence says, that the 
brains of every criminal racket is a lawyer? The 
word racket originated in a state of affairs dom- 
inated by rascals who posed as labor organizers 
and employed paid sluggers. In the bootlegging 
racket the lawyer’s complicity must be admitted. 


The Post might well mention the gigantic extor- 
tions effected through holding companies and 
other corporate excrescences. Lawyers certainly 
supplied the brains for these rackets, but it 
should be remembered that they were only mildly 
criticized at the time of performance. Such con- 
duct will become criminal only after appropriate 
statutes are enacted. 

As for the final sentence, asserting the possi- 
bility of cleaning up the bar and facilitating 
criminal law enforcement— it has truth but 
smacks of the easy generality of the editorial 
column. 

On the whole the paragraph quoted is within 
the truth. But it is not the whole truth because 
it does not say that leaders of the legal profes- 
sion in nearly every state are striving to create 
such bar organization as will permit of cleaning 
up the profession, and that in a number of states 
the needed organization has existed long enough 
to prove that it can do the cleaning up job 
merely as a by-product of more important labors. 
It does not say that in other civilized countries 
there are no lawyers allied with criminals nor are 
there any whose conduct is not directly under 
strong professional supervision. It does not say 
that the only way out of our disgraceful impasse 
is to give the legal profession adequate power to 
govern itself. It does not inform its readers that 
they can render great aid to the bar associations 
at this stage and that there is nothing they can 
possibly do as citizens that will bring such an 
abundance of blessings, nothing that will so as- 
suredly redeem our government’s pledge to pro- 
tect life, liberty and the pursuit of happiness. 

It is easy and safe to slam the legal profession 
generally, because its members do not spend 
money for advertising, but the right thing to do 
would be to slam the lawyers who stand in the 
way of a more prompt adoption of inclusive bar 
acts. When the Saturday Evening Post deigns, 
or dares, to talk realistically about the sins of 
lawyers and the duty of bar organizations, it will 
be doing its part toward ridding the land of rack- 
eteers and criminals. We do not look for any 
such realistic comment; it might not be a “cir- 
culation builder”; it is safer for a popular maga- 
zine to avoid the odium that attaches to reform; 
there is no risk in platitudes and generalities. 

Injustice is sure to lurk in criticism which is 
not particular. There are states in which the bar 
is wholly free from the evils charged generally 
in the quoted editorial. To get back to Oregon: 
there may be some unscrupulous lawyers in Ore- 
gon, but we are disposed to think that there are 
but few. There are a number of other states 
as little deserving criticism as Oregon. But the 
people of these states read such sweeping con- 
demnations as we have quoted, and get false im- 
pressions as to their own lawyers. We are re- 
minded of the instance when a Toronto news- 
paper bewailed the delays of justice in Ontario. 
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When a supreme court justice asked the editor 
where he got his information, the latter had to 
admit that it derived entirely from articles in 
New York newspapers concerning New York 
courts. 

The bar, then, in Oregon and other more fortu- 
nate states, does well to acquaint the laity with 


the facts concerning the law and its administra- © 


tion. This can be done successfully and at small 
cost by public addresses and newspaper articles. 
But it will be effort wasted if it is not done with 
full understanding that there must be frank con- 
fession for such faults as the lawyers, singly or 
collectively, are guilty of. It is a waste of effort 
to advertise defective goods. Nor is it enough 
to admit evils; there must be proof that honest 
efforts for reform are being made. 

The public should be told that bar discipline 
is a duty resting, not on individual lawyers, nor 
on voluntary associations of lawyers, but on the 
entire bar, and there never can be uniform good 
conduct without sanctions imposed by the entire 
profession, so organized as to discharge this ob- 
ligation. 

Until such a time as the bar of a state acquires 
inclusive membership and adequate powers, its 
public relations work should largely take the 
form of showing that the one thing needed to 
unlock the powers of the legal profession for the 
benefit of society and state, is state bar integra- 
tion. Whatever the specific theme of the lawyer 
who talks or writes, he can make his position 
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stronger by showing that the shortcomings of the 
profession today derive almost wholly from lack 
of integration. This will be the sober truth, and 
it will greatly surprise lay audiences, for laymen 
have a notion, due probably to the careless use 
of the word “bar” by lawyers, that we have al- 
ways really had a bar. 

Until enabling legislation was obtained there 
was no such thing as a bar in any of our states. 
The word, as employed, was empty of its vital 
content. Its essential absurdity is exposed when 
a state law confers powers on the legal profes- 
sion, and the appropriate officials undertake to 
ascertain who is included. It takes months of 
research to determine how many of the enrolled 
lawyers are alive and where they are living. 

It is seen then that instead of a bar that state 
has had only an unknown number of individual 
lawyers who received their certificates of admis- 
sion, and neither at that time or afterward, ever 
learned that the bar as a whole owed a collective 
duty to the state and every individual lawyer 
owed a duty to the collective bar. The long, 
tedious didactive orations to law school graduates 
of several generations prated much about duties 
and the bar, but the speakers themselves never 
took the trouble to ascertain what the word bar 
implied. 

It is little wonder then that some “members 
of the bar” accepted their licenses as letters of 
marque and reprisal. 


Law School Survey Leads to Reform Program 


“In California in the last five years there have 
been only nine failures in the medical examina- 
tions among applicants who are graduates of the 
three California medical schools. Compare this 
with the three thousand forty-three who have 
failed in the bar examinations in California in the 
same period. For every graduate of a California 
medical school who failed in the state medical ex- 
aminations in this period, three hundred thirty- 
eight law students failed in the California bar ex- 
aminations. 

“In 1930 there were only three hundred seven- 
teen failures in the medical examinations in the 
entire United States, while in California alone 
there were seven hundred twenty-nine failures in 
bar examinations.” 

We have quoted from an article by Mr. James 
E. Brenner, research secretary of the California 
State Bar committee of bar examiners (State 
Bar Journal, Oct., 1933, p. 244). It appears 
that an outrageous injustice is being inflicted 
upon aspirants for the bar under the present 
system. Some of those first rejected will in time, 
after further study, pass an examination and 
begin a career. It would be much more fair to 
them to require adequate preparation before tak- 
ing the examination. A larger number, pre- 
sumably, will struggle on for a year or two, be 


humiliated still further by defeat, and join the 
vast ranks of those to whom unlimited oppor- 
tunity has meant only opportunity to choose 
foolishly. * 

Following a survey of legal education in Cali- 
fornia made last spring for the State Bar, by 
Prof. H. Claude Horack and Mr. Will Shafroth, 
resolutions were adopted at the annual meeting 
held in September for the purpose of improving 
the qualifications of applicants for admission. 
The action took the form of directing the board 
of governors to adopt the new rules and recom- 
mend their approval by the supreme court. It 
is provided that students be required to register 
with the State Bar before beginning the study 
of law, and that those not enrolled in approved 
law schools be required to take an examanition 
in first year studies at the appropriate time. The 
test for approval of a school shall be whether 
sixty percent of its students fail to pass bar 
examinations over a three-year period. 

The effect of these rules, assuming approval 
by the high court, will be to stimulate higher 
standards in some of the schools of the state 
not approved by the American Bar Association. 
They should reach the very moderate standard 
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proposed or stand convicted of swindling their 
students. The dean of one school strenuously 
opposed the resolution, but it was adopted in 
open meeting unanimously. 

Believe it or not, there are twenty law schools 
in the state. of California. 

The following quotation from the reports of 
the investigators deserves the widest publicity. 
It presents a picture which shames the profes- 
sion. 

“The high pressure method by which the orig- 
inal enrollment is secured in some of these schools 
is deserving of the severest censure. Solicitation 
of law students by the low-grade law schools in 
California presents a condition which it seems 
safe to say, is worse than in any other state in 
the Union. A practice analogous to ambulance 
chasing has grown up where commissions are paid 
to law students for each new victim they may 
bring to the school and where solicitors are not 
only regularly paid to hunt out and sign up pros- 
pects but are further compensated as long as 
their students stay in school. Instances were found 
where a dean was engaged for a school and was 
to be paid a certain amount for each student whom 
he brought with him or induced to come over from 
another school. . . 

“Too little attention has been paid to the injustice 
done to students who pay money to proprietors of 
schools of this kind. He has no time to make an 
investigation, nor has he any criteria by which 
to measure the excellence of the particular school. 
The course, and indeed the whole profession of 
law, is ‘sold’ to him, as though it were a set of 
books, and even though he may be incapable of 
mastering legal principles, either because of the 
absence of previous training or on account of his 


Work of Disciplinary 


So much has been said concerning discipline 
under the California State Bar act that the fol- 
lowing resume for the year preceding the annual 
meeting in September, taken from the report of 
the board of governors (State Bar Journal, Oct., 
1933, p. 236) should be of interest. 

“Sixty-five disciplinary proceedings have come 
before the present board of governors for review 
and final determination. Of these, nine resulted in 
private reprimands; three in public reprimands; 
fourteen recommendations for suspensions for pe- 
riods varying from one month to three years; 
eight in recommendations for disbarment, and 
thirty-one in dismissals. Of those resulting in 
dismissals a few were without substantial merit, 
but in a very large percentage of them, although 
clear violations of the law or rules were not 
established, it was apparent that the exercise of 
care, diligence or ability on behalf of clients on 
the part of the respondent attorneys would have 
precluded the making of the complaints by the 
clients and would have obviated any necessity for 
investigation by the State Bar.” 

This statement discloses first the immeasure- 
able advantage of having freedom of complaint 
and a variety of remedial measures. In many 
states still there is virtually no penalty but dis- 
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lack of native ability, he is kept on from year to 
year and his money is taken under the false pre- 
tense that he is receiving a good legal education. 

. they have been ‘sold’ the whole thing and 
have no idea of the outcome which, in the ma- 
jority of cases, ends in loss of money, loss of 
time and failure to attain their goal. 

“It is difficult to view dispassionately a store 
clerk, a filling-station operator, or a truck driver, 
supporting a wife and children on a salary of 
$80 a month who, in his natural desire to raise the 
position of himself and his family, at the solicita- 
tion of some high-powered salesman is taking from 
his family’s support one-fourth of his small in- 
come in a hopeless endeavor to become a lawyer. 
Yet many cases of this general type are to be 
found.” 


The examples given are naturally of the worst 
stratum. There are law schools not approved 
by the American Bar Association which are not 
far below requirements for approval. There are 
some profit-making, proprietary law _ schools 
which have earnest teachers who add teaching 
to their daily work in practice. A mature and 
specially capable student can become a successful 
practitioner with a course of study which is in- 
ferior, but such a course is a heavy handicap 
even in the case of exceptional talent. These 
determined and specially competent graduates are 
the pride of their schools. But the spotlight 
needs to be turned on the much larger group 
who are too well known to all bar examiners. 
Something still needs to be done for the protec- 
tion of aspirants whose hopes are vain, or who 
are destined to a struggle with inferior talents 
and inferior training. 


Machine in California 


barment, which means that a great majority of 
offenders go unscathed. It shows that disbar- 
ment as a final cure is rarely necessary in Cali- 
fornia, with its 11,400 active practitioners. And 
in this connection it must be remembercd that 
for a decade following the World War there was 
a great influx of practitioners from other states, 
many going there for their “health,” and a very 
large number of local applicants admitted under 
low requirements. The former State Bar Asso- 
ciation exerted no influence whatsoever, nor did 
the courts, on the behavior of a great majority 
of the profession. The report shows also how 
the governors, having become highly expert as 
censors, deal mercifully with a number of re- 
spondents. 

In the larger counties the investigating, or 
“administrative,” committee is supplemented 
with a second committee which serves as a 
tribunal to hold the “preliminary examination.” 
It is now arranged that two committees shall be 
established in other counties if requested. This 
separates investigation, which may be ex parte, 
from decision. 

The budget of the California State Bar for 
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the current year has been reduced from $119,845 
to $113,068. The year begins with a surplus of 
$28,829. Dues of active members are $7.50, 
which includes a subscription to the most in- 
formative state bar journal in the country. 
There appears now to be ample proof of the 
prediction heretofore made that the matter of 


discipline under a bar act tends to become a 
routine matter, rather insignificant when com- 
pared with affirmative activities. For the cur- 
rent year the budget provides $6,608 for “im- 
provement in the administration of justice” and 
$8,000 for the campaign against unlawful prac- 
tice. 


The new implementation of the California Bar and of that of 
some of the other states has furnished an unparalleled opportunity 
for raising professional standards and accomplishing many other 
good things.—Justice Owen J. Roberts. 


A Third Route to Bar Integration 


(Continued from page 105) 


AN ACT relating to the powers of the Supreme 
Court, attorneys at law, the practice of law, a 
Bar association and fees in respect to the ad- 
ministration of this act. 

Be it enacted by the Legislature of the State 
of Washington: 

Section 1. The Supreme Court shall have 
power to prescribe and promulgate [adopt], 
from time to time, rules and regulations. 

(a) prescribing the qualifications for admis- 
sion to practice as attorney at law. 

(b) defining the practice of law. 

(c) establishing a code of ethics governing the 
conduct of attorneys at law and the practice of 
law. 

(d) establishing the procedure and practice in 
respect to the admission, disciplining and dis- 
barring of attorneys at law. 

(e) organizing and governing a bar associa- 
tion of the attorneys at law of this state to act 
as an administrative agency of the Supreme 
Court for the purpose of enforcing rules to be 
prescribed and promulgated under this act [Pro- 
viding for the government of the state bar as a 
part of the judicial department of the state gov- 
ernment and for such divisions thereof as the 
court shall determine and requiring that all per- 
sons practicing law shall be members thereof in 
good standing, and fixing the form of its organ- 
ization] and 

(f) fixing a schedule of fees to be paid for 
the purpose of administering this act, and rules 
and regulations to be prescribed and promulgated 
hereunder, and for the collection and disburse- 
ment of such fees. 

Section 2. When and as the rules of court 
herein authorized shall be promulgated [adopted], 
all laws in conflict therewith shall be and _ be- 
come of no further force and effect. 

Section 3. If any section, subdivision, sen- 
tence or clause in this act shall be held invalid 
or unconstitutional, such fact shall not affect 


the validity of the remaining portions of this 
act. 

The theory involved in this act, which is em- 
ployed as an illustration and suggestion, meets 
with the approval of Mr. Beardsley. In a recent 
letter to the Editor he says: 

“The suggested Washington act published in 
the December number of your Journal is per- 
fectly consistent with the theory that the power 
to legislate in reference to lawyers is vested in 
the legislatures. I see no constitutional objec- 
tion to such legislation. We have something 
akin to that in the provisions of our State Bar 
act authorizing the adoption of rules of pro- 
fessional conduct and rules governing admission 
to the bar—the difference in this instance being 
that in our State Bar act these rules are adopted 
by the board of governors and approved by the 
supreme court, instead of being adopted in the 
first instance by the supreme court. It seems to 
me that the method outlined in the proposed 
Washington act could well be recognized as an 
alternative method, since there is nothing in- 
consistent between that method and the method 
followed in the 13 states now having state bar 
acts. From a practical standpoint, I am strongly 
inclined to the view that more progress will be 
made by direct legislation than by rules of court 
adopted pursuant to legislation. My reasons 
for this belief were briefly indicated in my Sep- 
tember article.” 

In the numerous states now approaching in- 
clusive membership of the bar consideration may 
well be given to the Washington proposal and to 
Mr. Beardsley’s comment on it. Usually in 
efforts to get a bar bill enacted the most ac- 
tive opposition comes from lawyers who have 
reason to fear the consequences of bar power 
and responsibility. It is suggested that they 
would find it much more difficult to argue against 
supreme court supervision than against auto- 
nomous government by the Bar Association. 
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News and Comment in Brief 


Bar Affiliation in Pennsylvania 


A Pennsylvania member of the Society sug- 
gests that the map indicating the progress in bar 
organization, which appeared in the October 
number of the JouRNAL, should have shown that 
the State Bar Association of his state has insti- 
tuted a form of affiliation. The fact is that a 
novel plan was instituted three or four years ago 
to aid co-ordination between the state and local 
associations, and was commented upon in the 
JOURNAL at that time. Under this plan local asso- 
ciations are invited to send delegates to the an- 
nual convention of the State Bar Association, and 
they need not be members of the latter in order 
to vote. The local delegates are given a special 
seating and have the power to overrule the vote 
of the State Bar Association whenever such dele- 
gates are in the majority and are able to cast at 
least thirty votes in the negative. 

This is certainly a form of affiliation. The 
word appears to have been first used when the 
Minnesota State Bar Association formed an or- 
ganic union with local associations in the various 
judicial districts. There appears to be no sub- 
stantial difference between affiliation in Minne- 
sota and federation as it originated in Wash- 
ington. 

In several states, as in Ohio and Florida, dele- 
gates are invited and hold a separate session, 
following the manner of the Conference of Bar 
Association Delegates which is a section of the 
American Bar Association. And in some there 
is also, at the time of the annual convention, a 
judicial section or a meeting of the state associa- 
tion of judges. 





Trust Companies 


MR. McBROOM: We have nothing to report 
from the Section on Relations with Trust Com- 
panies; apparently there are no complaints.— 
Proc. of Utah State Bar, reported in the Utah 
Bar Bulletin, Jan., 1933, p. 30. 





Effect of Impractical Law 


Discussing the privileges accorded persons on 
trial for crime, Mr. Thomas S. Rice, writing for 
the Brooklyn Eagle, especially condemns the rule 
which prevents the questioning of suspects held 
under arrest. This brief introduction appears 
necessary to the following quotation: 

“Preposterous as it may seem, the criminal 


law of English speaking countries following the 
common law of England has been gradually, 
more and more, treating the criminal as an in- 
dividual to whom scciety owes innumerable 
obligations, while he recognizes no obligations to 
society.” 

The brutal treatment of suspects is properly 
condemned, but who can say where third degree 
treatment begins. In its broadest definition it 
exists everywhere because of our failure to provide 
for prompt arraignment. We make it, to a de- 
gree, quite necessary. And just so the very 
precise law concerning arrest is violated hourly 
throughout the country, as a matter of necessity. 
If law is to be respected it must be made prac- 
tical. We are too often reminded of the ancient 
traffic warning in many French villages, which 
limit speed to ten kilometers, or six miles, and 
are neither observed nor enforced. 





A Foreigner’s Opinion 


President Roosevelt, it is stated, has deter- 
mined to cleanse the United States of its gun- 
men and gangsters. If it can be done he will do 
it. It is a great tribute to his personality that 
the American people are already looking to him 
to perform the miracle. We call it a miracle 
because to destroy the American gangster, as 
opposed to merely driving him underground for 
a spell, calls for nothing short of a comprehen- 
sive remodeling of the American police and judi- 
cial systems. To take these out of politics means 
fundamentally changing the constitution of every 
state in the Union—London Evening News, re- 
printed by Baltimore Sun. 





A Testimonial 


“T think it can be said with absolute fairness 
that with the few well chosen rules recommended 
by the judicial council and promulgated by the 
supreme court applicable to trial courts, there 
has been more advance in the dispatch of busi- 
ness and the efficiency of trial courts, and more 
has been accomplished by these few rules, than 
has been accomplished by the legislature in 
twenty years.”"—Mr. Justice Harvey, Kansas 
supreme court. 





Remember the Victim 


“Only a fool would assert that every offender 
should be heartlessly crushed, or that no hope 


The peace of the world, and especially its stability, depends 
more on the sound adjustment of commonplace relationships than 


on the mighty assertions of generalities. 


But dealing with com- 


mon things means work—hard work, prosaic work, attention to 
detail, great care and great patience.-Owen D. Young. 
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should be held out for the man in prison. But, 
in my opinion, he is even a greater fool who 
maintains that public opinion and the feelings of 
calculating criminals should not be taken into 
account in imposing punishment. Following the 
principle that the calculating criminal should 
come first and his victim be entirely forgotten, 
has encouraged crime beyond the shadow of a 
doubt. Equally beyond the shadow of a doubt 
that course has made resentful, cynical, bad 
citizens of hundreds of thousands of victims 
who have seen their attackers or dispoilers con- 
victed only to escape punishment entirely or re- 
ceive inadequate punishment.”—Thomas S. Rice. 





Bar Exams Not Complete Test 


The bar examination is an auxiliary mechanism 
which in two or three days attempts to find out 
how much has been learned in three or four 
years. Examiners themselves are the first to ad- 
mit that it does not function accurately in test- 
ing the mental ability and the qualities required 
of a lawyer. It is only one factor in a system 
which the majority of the bar has agreed should 
also include a certain amount of general educa- 
tion and a definite minimum quantity of good 


law school training—Notes on Legal Education, 
Nov., 1933. 





Places for Superfluous Lawyers 

In the talk about a “planned society” we have 
seen no reference to the use of many well trained 
lawyers who are likely to find insufficient prac- 
tice. Now comes Miss Dora Dukeshire, of the 
Los Angeles bar, with sound proposals published 
in the May number of the California Bar Journal. 
Her proposal is that in public offices in which a 
lawyer’s training would be valuable only lawyers 
be eligible. One thinks first of deputy clerkships 
in courts and in county offices. Where these 
places are held by lawyers the superior service 
rendered is always observable. There should be 
no notaries who are not lawyers, which would 
dignify this office and insure intelligent service. 
There should be no lay judges whatsoever. 

The author proposes also that places be made 
on police forces for lawyers. The reasoning is 
good: 
“A liberal legal education made compulsory for 
each officer would do much to eliminate the dis- 
satisfaction often expressed as to the apparent 
lack of knowledge on the part of the individual 


police as to the civil rights of the citizen. Since 
a class is judged by its members, if the police 
departments were composed entirely of educated 
lawyers, it would rise in public opinion, and its 
efficiency would not be impaired.” 

Surely no experiment would be more interest- 
ing, and few more productive, than to make up a 
police force entirely of lawyers. The benefits 
might be revolutionary, solving a problem greater 
than the one we are considering. 

The author also proposes that commercial law 
shall be taught only by licensed lawyers and that 
all professional social service workers be lawyers. 
“And of course it would be most desirable to 
limit juvenile court and juvenile institution heads 
and attaches to legally trained persons.” 

Of course lawyers would have to be cheap, 
comparatively, to utilize them so broadly. Per- 
haps the time has come. If any considerable 
number were employed as suggested there might 
be less incentive to study law. 

But of course the largest of all factors in the 
situation is the proprietary law school, existing 
mainly because educational requirements are too 
low. Higher requirements and examinations 
which cannot be passed by cramming are making 
a great difference in the more progressive states. 
If this does not suffice eventually there is the 
possibility of establishing a normal percentage ot 
lawyers in each state, and making examinations 
competitive. But much good might be done for 
the public service if numerous offices were open 
only to licensed lawyers. 

From the standpoint of judicial administration 
there would be a tremendous gain if audience in 
courts of record were limited to lawyers who dis- 
play special proficiency in trial work. We have 
numerous specialties in the profession. The un- 
specialized lawyer does not pretend to compete 
in a number of fields of law. Lawyers who 
cannot hope to become proficient in trials are 
likely to prosper more and be happier if attached 
as adviser to some business office. 





Digest of Cases on Unlawful Practice 

A committee of the Bar Association of Balti- 
more City has recently made a report on unlaw- 
ful practice with a very complete digest of cases 
dealing with this subject. A few copies are avail- 
able for distribution. Chairmen of committees 
should write to Mr. Eldridge Hood Young, treas- 
urer of the Association, or Mr. W. Conwell Smith, 
chairman of the committee. 


If democracy is not to perish from the earth it must have 
leadership. There is in human nature cowardice as well as bravery, 
knavery as well as justice, meanness and dishonesty as well as 
generosity, stupidity as well as wisdom, skulduggery as well as 
honorable dealing. To the baser qualities the demagogue appeals; 
the true leader seeks to call forth and marshal the best that lies 
within the human heart.—Lloyd Paul Stryker. 
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The Work of the Lawyer 


for the coming year will, to a greater extent 
than ever before, be thrown into the field of 


Feder al Law 


The extraordinary legislation of the 73d Congress, together 
with the Executive Orders issued to give it effect, and the 
regulations laid down by the various administrative agencies 
charged with their execution, all present a myriad of ques- 
tions and problems, as to which clients must be advised and 
action taken to further or protect their interests. 
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The Federal Reporter 
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The Statutes of the United States 
United States Code Annotated 
“The Annotated Edition of the Nation’s Laws” 
Hughes Federal Practice 


The outstanding treatise on Practice, Jurisdiction and Proce- 
dure in the Federal Courts, with approved Forms for all 
occasions. 
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